
 
 
 
 

Rev: 0 
 

H2Teesside Project 
 

Planning Inspectorate Reference: EN070009 
 

Land within the boroughs of Redcar and Cleveland and Stockton-on-Tees, Teesside and 
within the borough of Hartlepool, County Durham 
 
The H2 Teesside Order  
  
Document Reference: 8.11.9 Response to ExQ1 Draft Development Consent Order 
 
Planning Act 2008 
 

 

 
Applicant: H2 Teesside Ltd 
 
Date: October 2024 
 



H2 Teesside Ltd  

Response to ExQ1 Draft Development Consent Order  
Document Reference: 8.11.9 

  
 

 

October 2024  

 

 
 

DOCUMENT HISTORY 
 

DOCUMENT REF 8.11.9 

REVISION 0 

AUTHOR DWD 

SIGNED NC DATE 03.10.24 

APPROVED BY GB 

SIGNED GB DATE  

DOCUMENT OWNER DWD 

 



H2 Teesside Ltd  

Response to ExQ1 Draft Development Consent Order  
Document Reference: 8.11.9 

  
 

 

October 2024  

 

 
 

1 

TABLE OF CONTENTS 

1.0 INTRODUCTION ..................................................................................................... 2 

1.1 Overview ........................................................................................................................ 2 

1.2 The Purpose and Structure of this document ................................................................ 2 

 

TABLES 
Table 1-1 Applicant’s Responses to ExQ1 Draft Development Consent Order .......................... 3 

 
 

APPENDICES 

APPENDIX 1: NET ZERO TEESSIDE POWER STATION AND CARBON CAPTURE PLANT 
ENVIRONMENTAL PERMIT 

  



H2 Teesside Ltd  

Response to ExQ1 Draft Development Consent Order  
Document Reference: 8.11.9 

  
 

 

October 2024  

 

 
 

2 

1.0 INTRODUCTION 

1.1 Overview 

1.1.1 This document has been prepared on behalf of H2 Teesside Limited (the 
‘Applicant’). It relates to an application (the 'Application') for a Development 
Consent Order (a 'DCO'), that was submitted to the Secretary of State for Energy 
Security and Net Zero (‘DESNZ’) on 25 March 2024, under Section 37 of ‘The 
Planning Act 2008’ (the ‘PA 2008’) in respect of the H2Teesside Project (the 
‘Proposed Development’). 

1.1.2 The Application has been accepted for examination.  The Examination commenced 
on 29 August 2024.  

1.2 The Purpose and Structure of this document 

1.2.1 The purpose of this document is to set out the Applicant’s responses to the 
Examining Authority’s ExQ1 on Draft Development Consent Order, which were 
issued on 4 September 2024 [PD-008]. This document contains a table which 
includes the reference number for each relevant question, the ExA’s comments and 
questions and the Applicant’s responses to each of those questions, and is followed 
by appendices where they are referred to in the responses. 
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Table 1-1 Applicant’s Responses to ExQ1 Draft Development Consent Order 

EXQ1 QUESTION TO: QUESTION: RESPONSE 

Q1.9.1 Applicant. Consistency. 

The Contents page refers to Schedule 7 as ‘Temporary Traffic Measures’, yet within the 
body of the DCO Article 16 and Schedule 7 are both titled ‘Traffic Regulation 
Measures’. Please review and amend or explain why no amendment is required. 

The Contents page reference has been amended to ‘Traffic Regulation Measures’ for 
consistency with the relevant article and Schedule, in the draft Development Consent 
Order (DCO) submitted by the Applicant at Deadline 2. 

Q1.9.2 Applicant. Consistency. 

Contents Page – Schedule 14, Part 4 should refer to National Grid Electricity 
Transmission PLC for consistency with the remainder of the DCO document. Please 
review the whole of the DCO document and amend or explain why no amendment is 
required. 

The Contents page reference has been amended to ‘National Grid Electricity Transmission 
PLC’ to be consistent with the remainder of the draft DCO, in the draft DCO submitted by 
the Applicant at Deadline 2. 

Q1.9.3 Applicant.  Clarification/ Error correction. 

Contents Page – National Grid Transition Gas PLC in its RR [RR-017] have highlighted 
they have incorrectly been referred to as National Grid Gas PLC throughout the 
submitted documentation, including Schedule 12, Part 5. Please review the whole of 
the DCO document and amend, as appropriate, or explain why no amendment is 
required.  

The references to ‘National Grid Gas PLC’ have been amended to ‘National Gas 
Transmission PLC’ in accordance with National Gas Transmission PLC’s Relevant 
Representation [RR-017], in the draft DCO submitted by the Applicant at Deadline 2. 

Q1.9.4 Applicant. Clarification/ Error correction. 

Contents page – Second full paragraph beneath the listing for Schedule 16 (Design 
Parameters), please amend by deleting the optionality so the so the start of the 
sentence reads “The application was examined by a panel appointed by the SoS…”. 

 

The square brackets and optionality referred to in this question have been deleted as 
requested, in the draft DCO submitted at Deadline 2, so that the start of the sentence 
reads: “The application was examined by a panel appointed..." 

Q1.9.5 Applicant. Clarification/ Error correction. 

Contents page – Second full paragraph beneath the listing for Schedule 16 (Design 
Parameters), which starts “Accordingly, the SoS, in exercise of the powers…”, please 
clarify why section 149A of the PA2008 is listed when no ‘Deemed Marine Licence’ is 
being sought. 

The reference to section 149A of the PA2008 had been included in error and has been 
deleted from this paragraph in the draft DCO submitted by the Applicant at Deadline 2. 

Q1.9.6 Applicant. Clarification. 

Article 2 (interpretations) – General comment concerning flexibility, as provided for 
example in the maintenance article and definition, definition of commencement, 
power to deviate, Schedule 1 authorised development and requirements. 

The extent of any flexibility provided by the DCO should be fully explained, such as the 
scope of maintenance works and ancillary works, limits of deviation and any proposed 
ability (through tailpieces) of discharging authorities to authorise subsequent 
amendments.  

The preferred approach to limiting this flexibility is to limit the works (or 
amendments) to those that would not give rise to any materially new or materially 
different environmental effects to those identified in the ES.  

In regard to the use of ‘tailpieces’, please see section 5.3 17 (Providing flexibility – 
approving and varying final details) of Advice Note 15 (drafting DCOs). 

The Applicant notes the ExA’s comments in respect of the preferred approach to 
‘tailpieces’ and has amended the definition of ‘maintain’ in article 2 (Interpretations) of 
the draft DCO submitted at Deadline 2 to:  

‘“maintain” includes, inspect, repair, adjust, alter, remove, refurbish, reconstruct, replace 
and improve any part of, but not remove, reconstruct or replace the whole of, the 
authorised development provided that such activities do not give rise to any materially new 
or materially different adverse effects that have not been assessed in the environmental 
statement and “maintenance” and “maintaining” are to be construed accordingly;’.’  

This amendment provides consistency between the ‘tailpiece’ used in the ‘maintain’ 
definition and in the definition for ‘permitted preliminary works’ (PPW). This revised 
drafting for ‘maintain’ definition is also in the Net Zero Teesside Development Consent 
Order 2024 as made by the Secretary of State. 

The use of this ‘tailpiece’ in the maintain and PPW definitions provides flexibility for the 
project as it develops during detailed design and construction to provide for unforeseen 
circumstances on the ground and for alternative approaches to reach the same outcome 

https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN070009/representations/66269
https://www.gov.uk/government/publications/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders#justifying-the-approach
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

The definition of ‘maintain’ in Article 2 of the draft DCO [AS-013] refers to activities 
that “are not likely to give rise to any significant adverse effects that have not been 
assessed in the ES”.  This would permit a much wider range of activities than if it were 
limited to those that would not give rise to any materially new or materially different 
effects. Additionally, the ExA notes that definition of ‘permitted preliminary works’ 
refers to the works that will not give rise to any materially new or materially different 
effects to those assessed in the ES. Bearing in mind the above, the applicant is 
requested to amend the wording in the definition of ‘maintain’ to reflect this or 
provide detailed justification for the alternative wording in the definition of ‘maintain’.  

In terms of drafting which gives rise to an element of flexibility (or alternatives), such 
drafting should provide clearly for unforeseen circumstances and define the scope of 
what is being authorised with sufficient precision. For example, the SoS had to amend 
article 6 (Benefit of Order) of the National Grid (Richborough Connection Project) DCO 
2017 at decision stage to remove ambiguity (as later corrected by the National Grid 
(Richborough Connection Project) (Correction) Order 2018). 

In relation to the flexibility to carry out advance works, any ‘carve out’ from the 
definition of ‘commencement’ should be fully justified and it should be demonstrated 
that such works are de-minimis and do not have environmental impacts which would 
need to be controlled by requirement. See section 5.7 21 (Defining ‘commencement’ 
– advance works and environmental protection) of Advice Note 15 (drafting DCOs). 
Pre-commencement requirements should also be assessed to ensure that the ‘carve 
out’ from the definition of ‘commencement’ does not allow works which defeat the 
purpose of the requirement. 

Please review the DCO, in the light of the above comments, amending the document 
accordingly or provide full and justified reasoning why such amendments are not 
required in the instance of this DCO. 

 

(so long as these do not give rise to any materially new or materially different adverse 
effects that have not been assessed in the Environmental Statement).  

In respect of the PPW and ensuring these do not have environmental impacts, the works 
set out are de-minimis and have been assessed as such in the Environmental Statement 
(ES), as explained in paragraphs 5.3.7 and 5.3.8 of ES Chapter 5: Construction Programme 
and Management [APP-057]. 

The types of works encompassed within PPW are clearly set out and, in accordance with 
5.7.21 of AN15, the DCO does not allow for a range of site preparation works (such as 
demolition or de-vegetation) to take place before the relevant planning authority has 
approved measures to protect the environment. For example, under Requirement 4 in 
Schedule 2 of the draft DCO no part of the authorised development may commence until a 
Landscape and Biodiversity Management Plan has been submitted and approved by the 
relevant planning authority. This does not include an exception for PPW and therefore 
must be discharged before those can take place.  

There are also controls in Requirement 15 in Schedule 2 where no part of the PPW may be 
carried out until a PPW Construction Environmental Management Plan for that part has 
been submitted to and approved by the relevant planning authority (and the plan 
submitted must be in substantial accordance with the Framework CEMP to the extent it is 
relevant to PPW). The flexibility is constrained by and is contained within these controls, 
and these are clearly defined in the draft DCO.  

The Applicant has taken this opportunity to review the draft DCO in light of the ExA’s 
comments and proposes to change the drafting at the end of Schedule 1 to the following:  

‘In connection with and in addition to Work Nos. 1 to 11, further ancillary development 
comprising such other works or operations for the purposes of or in connection with the 
construction, operation and maintenance of the authorised development but only within 
the Order limits and insofar as they are unlikely to give rise to any materially new or 
materially different environmental effects which are worse than those assessed in the 
environmental statement including…’ 

The previous drafting was taken from the Net Zero Teesside Development Consent Order 
2024 as made, but the wording above provides more clarity by using this ‘tailpiece’ 
wording and it has precedent in the Drax Power Station Bioenergy with Carbon Capture 
and Storage Extension Order 2024. 

 

Q1.9.7 Applicant, LAs (HBC, 
RCBC and STBC), the 
STDC, and any other 
relevant Authority/ 
Body  

Clarification. 

Article 2 (interpretations) – The definition of ‘permitted preliminary works’ is noted. 
However, the ExA asks whether other relevant Environmental Plans, such as Written 
Schemes of Investigation, are intended to take place prior to the commencement of 
the Permitted Development and if so should such works also be included within the 
term ‘permitted preliminary works’?   

 

The Applicant has taken account of the potential need for environmental plans to be 
required before permitted preliminary works (PPW) are carried out, and has drafted 
Schedule 2 to the draft DCO [AS-013] accordingly. For instance, Requirement 13(1) states 
that ‘no part of the authorised development may commence until a written scheme of 
investigation for that part has been submitted to and approved by the relevant planning 
authority’. There is no exception which allows PPW to take place first, and therefore a 
Written Scheme of Investigation (WSI) needs to be approved for that part before PPW may 
start. 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://www.gov.uk/government/publications/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders#justifying-the-approach
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

The Applicant considers that surveys and investigations implemented under any WSI 
would be covered by the terms ‘environmental surveys’ and ‘geotechnical surveys’ but is 
content to make the PPW explicit and has therefore amended this in the draft DCO at 
Deadline 2 to specifically reference ‘archaeological investigations’. 

 

Q1.9.8 Applicant. Clarification/ Error correction. 

Article 2 (interpretations) and throughout the document – It is noted that reference to 
“the 1980 Act…” appears on Page 4 of the DCO and is marked at the end of the 
interpretation with footnote (a). However, there are two occurrences of footnote (a) 
on this page and the one at the bottom of the page appears below the marking for 
footnote (h), with the relevant footnote dropping to the following page (Page 5). This 
if clearly a pagination/ footnote error issue and there are a few similar occurrence of 
this issue that appear to occur elsewhere in the DCO document. The ExA would ask 
for the document to be reviewed and corrected, where necessary. 

 

The legislative footnotes have been checked and amended as required in the draft DCO 
submitted by the Applicant at Deadline 2. 

Q1.9.9 Applicant. Clarification/ Error correction. 

Article 2 (interpretations) “Flood Risk Assessment” (FRA) and Schedule 14 (Documents 
and plans to be certified) – The FRA forms part of “the environmental statement” and 
as such the ExA would ask whether there is a need to list the FRA separately in Article 
2 (Interpretations) or in Schedule 14 (Documents and plans to be certified)? If it does 
need to be listed separately please explain your reasoning. 

 

The Flood Risk Assessment had been defined and set out separately in article 2 
(interpretations) and Schedule 14 (Documents and plans to be certified) because it is 
mentioned specifically as a control document in Requirement 10 (Surface and foul water 
drainage) and Requirement 11 (Flood risk mitigation) of Schedule 2. 

However, the Applicant notes the ExA’s comments and has amended the draft DCO 
submitted at Deadline 2 to: 

• Change the definition of the Flood Risk Assessment in article 2(1) to ‘means the 
document of that description which is certified as part of the environmental 
statement by the Secretary of State under article 44 for the purposes of this Order’; 
and 

• Delete the row containing Flood Risk Assessment from Schedule 14 (Documents 
and plans to be certified).  

 

Q1.9.10 Applicant. Clarification. 

Article 2 (interpretations) “The Net Zero Teesside Order 2024” – The ExA notes the 
inclusion of the “The Net Zero Teesside Order 2024” within Article 2 (Interpretations). 
However, it also noted the York Pot Ash Harbor Facilities Order 2016 is referred to in 
the main body of the DCO document (see Article 9 (Application and Modification of 
Statutory Provisions) and Schedule 3 (Modifications to and Amendments of the York 
Pot Ash Harbor Facilities Order 2016)), but has not been separately defined in Article 
2 (Interpretations). Please amend, or explain why it is not considered necessary to 
define the York Pot Ash Harbor Facilities Order 2016 within Article 2 (Interpretations). 

 

The Applicant has inserted a definition for the ‘The York Potash Harbour Facilities Order 
2016’ in article 2 (Interpretations) in the draft DCO that has been submitted at Deadline 2.  

Q1.9.11 Applicant. Clarification/ Error correction. 

Article 2 (Interpretation) – Should ““NGN replacement special category land” 
reference plot 4/95 in addition to plot 4/94?  

Plot 4/95 should not be referenced in the definition of ‘NGN replacement special category 
land’. This is because the Cowpen Bewley Special Category Land is part-owned by 
Stockton-on-Tees Borough Council and part-owned by Northern Gas Networks Ltd.  
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

 The draft DCO [AS-013] provides that the replacement land will be apportioned between 
these parties, with plot 4/94 being the replacement land proposed to vest in NGN (‘NGN 
replacement special category land’) and plot 4/95 is the replacement land proposed to 
vest in the Stockton-on-Tees Borough Council (‘council replacement special category 
land’). 

The definitions in article 2 currently set this out with plot 4/95 in the definition for ‘council 
replacement special category land’. 

More information about the process in regard to special category land is set out in the 
Explanatory Memorandum [APP-028] at paragraphs 3.6.18 to 3.6.24. 

 

Q1.9.12 LAs) HBC, RCBC and 
STBC and the STDC, 
together with any other 
relevant Authority/ 
Body. 

Clarification. 

Article 2 (interpretations) “Permitted Preliminary Works” – Are you satisfied as to the 
extent of the ‘Permitted Preliminary Works’ set out in this Article. If not satisfied 
please explain in full the reasons why you are not satisfied and what you consider 
needs to be done to rectify the concerns you are raising. 

 

n/a 

Q1.9.13 Applicant Clarification. 

Article 7 (Benefit of this Order) – This Article, as currently drafted does not require 
SoS consent for the transfer of any benefit. Whilst the ExA does not consider this is 
the Applicant’s intention, if any part of this Article is drafted so as to allow any 
transfer of benefit by the applicant (undertaker) to any other named person or 
category of person without the need for the SoS’s consent, then full justification as to 
why a transfer to such person without such consent must be provided.  

As the Applicant will be aware, where the purpose of the provision is to enable such 
person(s) to undertake specific works authorised by the DCO the transfer of benefit 
should be restricted to those works. If the provision seeks to permit transfer of CA 
powers the applicant should provide evidence to satisfy the SoS that such person has 
sufficient funds to meet the compensation costs of the acquisition. 

Bearing the above two paragraphs in mind please confirm whether it is the Applicant’s 
intent not to require SoS consent for the transfer of any benefit. If so please provide 
full justification as to why a transfer to such person without such consent must be 
provided. If not please amend this Article accordingly. 

In addition to the above the ExA would ask if the reference to paragraph (4) in 
paragraph (1) is an error and suggests this paragraph (paragraph (1)) be amended to 
read “subject to paragraph (6), the undertaker may with the written consent of the 
SoS…” 

Furthermore, paragraph (3) the ExA would query whether the reference to paragraph 
(6) should be to paragraph (4), so that it reads “except in paragraph (4)”. 

The ExA would also ask if reference in paragraph (7) to consent being required by 
paragraph (2) is incorrect, as all paragraph (2) says is when consent is not required.  
The ExA considers the Applicant should amend this in line with other amendments to 

The Applicant can confirm its intention that consent for the transfer of the benefit of the 
Order will require Secretary of State consent except where one of the situations set out in 
article 8(6) applies.  

To make this clear, article 8(2) of the draft DCO submitted by the Applicant at Deadline 2 
has been amended to the following: 

‘(2) The consent of the Secretary of State is required for a transfer or lease pursuant to this 
article, except where paragraph (6) applies.’  

Noting the ExA’s comments, the following further amendments have been made to 
improve clarity:  

• The reference to paragraph 4 in article 8(1) has been amended to paragraph 2; 

• The reference to paragraph 6 in article 8(3) has been amended to ‘this paragraph 
3’; and 

• In article 7, the reference to ‘sub-paragraph (2) of’ has been deleted so it reads 
‘subject to article 8’. 

The ExA’s final point concerns whether ‘a person to whom a supply of hydrogen is to be 
provided’ in article 8(6)(iii) is sufficiently certain and precise and if the ExA can be satisfied 
that such a person would have the requisite funds to pay all necessary CA compensation. 
The Applicant is content that the term ‘a person to whom a supply of hydrogen is to be 
provided’ is a clear description in this case, given the nature of the project and the works 
to be permitted by the DCO.  

Also, the situation envisaged by the drafting in article 8(6)(iii) is to provide a connection 
between any part of Work Nos. 6A.1, 6A.2 or 6A.3 (the hydrogen distribution network) and 
the person’s site, which will be works that are limited in both scope and geographical 
extent, and in practical terms will most likely be on the land in which the offtaker already 
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

this article to ensure that consent is required for transfer other than where paragraph 
(6) applies. 

Finally, the ExA would question whether the transfer to “a person to whom a supply of 
hydrogen is to be provided” is sufficiently certain and precise and would ask if the ExA 
can be satisfied that such a person would have the requisite funds to pay all necessary 
CA compensation? Please provide justification as to whether the transfer to “a person 
to whom a supply of hydrogen is to be provided” is sufficiently certain and precise and 
explain how it can be satisfied that such a person would have the requisite funds to 
pay all necessary CA compensation.  

 

has an interest, meaning that the extent of any CA compensation arising from this would 
likely be small. 

Q1.9.14 PDT, as the statutory 
harbour authority for 
Teesport. 

Dis-application. 

Article 9 (Application and Modification of Statutory Provisions) - The ExA notes that 
Article 9 (Application and Modification of Statutory Provisions) seeks to disapply: 

requirements of section 22 (licensing of works) of the Tees and Hartlepool Port 
Authority Act 1966 (the 1966 Act); and  

a number of bylaws and directions made under the 1966 Act, the Tees and Hartlepool 
Port Authority Revision Order 1974 and the Tees and Hartlepool Harbour Revision 
Order 1994, which prevent, restrict, condition or require the consent of the Tees Port 
and Hartlepool Authority or the Harbour Master to any such works. 

The ExA would specifically seek the comments of the statutory harbour authority in 
regard to the proposed dis-applications listed above. Should you consider any or all of 
the above mentions dis-applications to be of concern, the ExA would welcome any 
comments or suggestions in regard to how the requirements referred to in i. above 
and the bylaws and directions referred to in ii. above could be complied with in an 
acceptable manner and to the satisfaction of the statutory harbour authority without 
adversely affecting the Applicant’s ability to implement any DCO which may be made 
by the SoS. 

n/a 

Q1.9.15 Applicant Clarification. 

Article 9 (Application and Modification of Statutory Provisions) - The ExA notes the 
objection of the EA to the disapplication of the need for a Flood Risk Activity Permit, 
as set out in Article 9(2)(g) of the proposed DCO, in the absence of adequate PPs. 
Please advise how you are actively seeking to address the concerns of the EA in this 
regard. 

The Applicant is currently waiting to receive comments from the Environment Agency (EA) 
on the drafting of the Protective Provisions (PPs). However, the PPs set out in the draft 
DCO are based on a precedent that the EA has agreed on other recent schemes (such as 
The Gate Burton Energy Park Order 2024) and the Applicant does not envisage that there 
would be any major changes to the PPs and the Applicant is content that they are in an 
appropriate form to safeguard the EA’s interests.  

 

Q1.9.16 Applicant and LAs, 
together with any other 
relevant Authority/ 
Body 

 

Justification/ Views sought. 

Article 10 (Power to alter layout of streets) – The Applicant’s EM (APP-028], especially 
paragraphs 3.4.1 and 3.4.2 are noted. However, notwithstanding other precedents, 
the ExA notes that this is a wide power authorising alteration etc. of any street within 
the Order limits. As such the ExA considers further justification should be provided 
clearly setting out why the power related to any streets within the Order limits is 
necessary (underlining is the ExA’s emphasis). 

Schedule 4 to the draft DCO [AS-013] sets out the streets that the Applicant is already 
aware require alteration of the layout and for works to be carried out in the streets. The 
powers sought in Article 10 are sought to allow for the scenario that any other highway 
works, that are not at this stage known, are required. These may be identified in the future 
by the highway authority or the undertaker, and it is appropriate that the undertaker can 
carry them out within the regime imposed by the Order.  

In addition, the nature of the existing streets could change prior to the commencement of 
the DCO, which could necessitate the need for alterations to the streets. Such alterations 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

The ExA would ask the LAs, together with any other relevant Authority/ Body, as to 
whether such a wide ranging power is necessary and whether or not this power 
should be limited to identified streets? 

 

are limited to any street within the Order limits and for the purposes of constructing, 
operating and maintaining the authorised development. While such a power might appear 
wide, the consent of the street authority is required in order for this power to be 
exercised, which the Applicant considers provides the requisite level of input and control. 

The implications of not including such a provision are that the undertaker would not have 
the power to alter the layout of streets and which is necessary in order to deliver the 
project. This would then require a separate Section 278 agreement to be entered into with 
the relevant highway authority outside of the Order regime, which could lead to a delay in 
the implementation of the project and is contrary to the ‘one-stop shop’ approach to 
powers and consents enabled by the Planning Act 2008. 

 

Q1.9.17 Applicant 

 

Justification. 

Article 13 Temporary stopping up and restriction of use of streets - The Applicant’s EM 
[APP-028], especially paragraphs 3.4.7 to 3.4.9 are noted. However, notwithstanding 
other precedents, the ExA considers further justification should be provided as to why 
the powers secured in this Article are considered to be appropriate and proportionate 
having regard to the impacts on pedestrians and others of authorising temporary 
working sites in these streets. Please provide such further justification or explain why 
such further justification is not necessary in this instance.  

 

The Applicant is not seeking any permanent stopping up powers anywhere across the 
Order limits. Accordingly, no streets will be permanently closed.  

Article 13 allows the undertaker to temporarily stop up, prohibit or restrict the use of, alter 
or divert any street or public right of way (PRoW). Article 16 includes powers to manage 
vehicles, such as through prohibiting stopping or parking, or to make provision for the 
direction or priority of traffic. These powers will allow the undertaker to be able to safely 
manage streets and PRoW, as is commonly required for any project which is undertaking 
works in the vicinity. 

The Applicant does not anticipate requiring the temporary closure of the whole width of 
any street, and instead anticipate that other measures will be used so that traffic can be 
safely and adequately managed, alongside the works. This may include for instance closing 
each lane of traffic in turn (not both at the same time), and managing traffic through the 
use of temporary traffic controls.  

The Applicant does not anticipate temporarily stopping up any PRoW, although it may be 
necessary to provide for short sections of diversion, which will be in the immediate vicinity 
of the existing PRoW. This would be in order to ensure the safety of users of the PRoW, by 
avoiding conflict with the construction works. No impacts on the flow of traffic or on 
PRoW are therefore expected.  

 

Q1.9.18 Applicant. Clarification. 

Article 16 (Traffic Regulation Measures) – Schedule 15 (Appeals to the SoS) provides 
the Applicant with a right of appeal where “…a relevant Local Authority (a) refuses an 
application for any approval under this Order by- …(iv) article 16…”. However, Article 
16 does not appear to require the approval of ‘a relevant local authority’ or ‘traffic 
authority’ , just written notification from the ‘undertaker’ of an intent do the works 
(Article 16(4)(a)) and any need to advertise its intent should the ‘traffic authority’ 
required it to do so in a manner prescribed by it (Article 16(4)(a)). Please clarify and 
amend, if required. 

 

The Applicant’s intention is that the approval of the traffic authority is required when 
exercising powers under article 16(2).  

In the draft DCO submitted by the Applicant at Deadline 2, the Applicant has inserted a 
new paragraph 4 for clarity as follows: 

‘(4) Before exercising the power conferred by paragraph (2) the undertaker must— 

(a) consult with the chief officer of police in whose area the road is situated; and 

(b) obtain the written consent of the traffic authority.’ 

Q1.9.19 Applicant Clarification. The Applicant confirms that it is aware of and has taken account of section 146 of the 
Planning Act 2008 when including article 17 (Discharge of water) in the draft Development 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
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Article 17 (Discharge of Water) – In regard to this Article, please could the Applicant 
confirm it is aware of and been mindful of s146 of the PA2008? 

 

Consent Order. The Applicant is aware that if development consent is granted to authorise 
the discharge of water into inland waters or underground strata, they will not acquire the 
right to take water or require discharges to be made from the source of water under the 
DCO. 

 

Q1.9.20 Applicant, LAs, (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification. 

Article 18 (Felling or lopping of trees and removal of hedgerows) - The ExA would ask 
the Applicant and LAs (RCBC, STBC and HBC), together with any other relevant 
Authority/ Body, whether any tree(s) within the confines of the Order limits, as 
defined by the Works Plan [AS-005], or any other tree(s) likely to be impacted by the 
Proposed Development, are protected by a Tree Preservation Order (TPO) or located 
within a designated conservation area? If the answer to either questions is yes, 
please: 

i)  specify the relevant reference number of the TPO and provide a copy of the 
relevant TPO; and  

ii)  provide details of the relevant designated conservation area(s), including: 

the name of the conservation area(s): 

a current appropriately scaled map of the designated conservation area(s); 

confirmation of the year of designation and the year of any subsequent conservation 
area review undertaken;  

copies of any relevant conservation area review document; and 

copies of any relevant conservation area appraisal, together with confirmation of the 
status of that document.  

The Applicant contacted RCBC, STBC and HBC by email on  1 May 2024 to clarify whether 
there were any trees protected by a TPO or relevant conservation area within the Order 
limits.  

 

The Applicant has received responses from RCBC, STBC and HBC confirming there are no 
TPO designations within their respective administrative boundaries that also overlap the 
Order limits.  

The Applicant notes that the Proposed Development’s Order limits overlap with the 
Cowpen Bewley Conservation Area, this was confirmed by STBC via email. While STBC (the 
authority which designated this area) is best placed to provide the detailed information 
requested by the ExA, the Applicant notes that impacts of the Proposed Development on 
the Cowpen Bewley Conservation Area have been assessed in ES Chapter 17: Cultural 
Heritage [APP-070]. This assessment found a Minor Adverse (Not Significant) effect during 
construction (see Paragraphs 17.6.35 and 17.6.48) and no impacts to the area during 
operation (see Paragraph 17.6.68).   

 

Notwithstanding the above, the Applicant has found information on the conservation area 
from the LAs website. The Cowpen Bewley Conservation Area was designated in 1977 and 
a plan of the conservation area is shown below:  

 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000932-H2T%20DCO%20-%202.4%20Works%20Plans%20Rev%201%20May%2024.pdf
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Q1.9.21 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

Clarification. 

Article 18 (Felling or lopping of trees and removal of hedgerows) -  Article 18(4) allows 
the removal of hedgerows within the Order limits that may be required for the 
purposes of carrying out the authorised development. The ExA would seek the views 
of relevant LAs in regard to this provision, and the effect of such any such provision 
on: 

hedgerows within the Order limits; and 

the Hedgerow Regulations 1997. 

N/A 

Q1.9.22 Applicant. Correction. 

Article 18 (Felling or lopping of trees and removal of hedgerows) -  Article 18(5) refers 
to Schedule 11 but provides an incorrect title, when compared to the Contents Page 
and Schedule 11. Please review and amend or explain why no amendment is required. 

The title of the Schedule referred to in article 18(5) has been corrected to be consistent 
with the Schedule title and the Contents page. Please note that due to structural changes 
made in the draft DCO the Important Hedgerows to be Removed Schedule is now Schedule 
8 and not Schedule 11. For more information see the Schedule of Changes to the Draft 
DCO submitted at Deadline 2. 

 

Q1.9.23 Applicant. Consistency. 

Article 18 (Felling or lopping of trees and removal of hedgerows) -  Article 18(6) 
provides a definition of the term “Authorised Development”. However the ExA notes 
this definitions references “Planning Permission… for the purposes of… the Hedgerow 

After reviewing article 9(3) and article 18(6) in light of the ExA’s comments, the Applicant 
has deleted the definition of ‘authorised development’ from article 18(6) for greater 
consistency. This is reflected in the draft DCO submitted by the Applicant at Deadline 2. 



H2 Teesside Ltd  

Response to ExQ1 Draft Development Consent Order  
Document Reference: 8.11.9 

  
 

 

October 2024  

 

 
 

11 

EXQ1 QUESTION TO: QUESTION: RESPONSE 

Regulations…” differs from the way this matter has been dealt with at Article 9(3) of 
the DCO. Please review and amend or explain why no amendment is required. 

Q1.9.24 Applicant. Clarification. 

Article 19 (Removal of Human Remains) – Having reviewed the submitted application 
documents, the ExA has not found any direct reference to human remains or potential 
sites of human remains, including in relation to archaeology. Whilst the ExA is aware 
of a similar Article within the NZT DCO and notes the Applicant’s EM [APP-028] at 
Paragraph 3.5.3, the ExA seeks clarification from the Applicant why this Article is 
considered to be necessary/ relevant to the development being sought and whether 
the Article would be reasonable in all other respects? This question is asked especially 
in the light of the fact similar Articles were removed by the SoS in a number of recent 
decision letters/ made DCOs, where no reasoned justification had been provided 
during the Examination of those submissions to substantiate their inclusion. (See the 
HyNet CO2 Pipeline Order 2024, The Sunnica Energy Farm Order 2024, The Gate 
Burton Energy Park Order 2024 and The Mallard Pass Solar Farm Order 2024). 

The effect of this Article is to replace the existing regime for regulating the removal of 
human remains. It has been included so that if human remains were to be found in land 
within the Order limits, the process and procedure to follow is set out in the DCO. This is in 
accordance with the ‘one-stop shop’ approach to powers and consents for the DCO that is 
envisaged enabled by the Planning Act 2008.  

It is also the approach taken in the Net Zero Teesside Order 2024 and the Applicant is not 
aware of any differences between the projects that would justify excluding this article 
from this draft DCO. 

The Applicant also notes that it has not yet completed its archaeological investigations, 
with more required pursuant to Requirement 13 of Schedule 2 to the draft DCO [AS-013]. 
Consequently, it is not currently in a position to know whether or not it is likely that 
human remains could be found. Having a process set out in the draft DCO provides a 
specified and certain procedure to follow to deal with this scenario, in a timely manner, 
should this issue arise.  

 

Q1.9.25 Applicant Clarification and correction. 

Articles 22 - 28 – CA and extinguishment of rights 

These provisions (and any relevant plans) should be drafted in accordance with the 
guidance in Advice Note 15 (drafting DCOs), in particular sections 5.9 23 
(Extinguishment of private rights over land) and 5.10 24 (Restrictive Covenants). In 
this regard the SoS for the Department for Transport’s decision in regard to the M4 
Motorway (Junctions 3 to 12) (Smart Motorway) DCO should be noted, especially 
paragraph 62 which said:  “to remove the power to impose restrictive covenants and 
related provisions as he does not consider that it is appropriate to give such a general 
power over any of the Order land as defined in article 2(1) in the absence of a specific 
and clear justification for conferring such a wide-ranging power in the circumstances 
of the proposed development and without an indication of how the power would be 
used”. Other Department for Transport decisions have included very similar positions, 
eg the A556 (Knutsford to Bowdon Improvement) DCO and the Lancashire County 
Council (Torrisholme to the M6 Link (A683 Completion of Heysham to M6 Link Road)) 
DCO. 

Where an applicant wishes to create and compulsorily acquire new rights over land, 
those rights should be fully, accurately and precisely defined for each relevant plot 
and the CA should be limited to the rights described.  This could be done by drafting 
which limits the CA of new rights to those described in a schedule in the DCO or to 
those described in the BoR. 

Please review these Articles in the light of the above comments and amend them and 
the DCO accordingly. Where the applicant is seeking to create and compulsorily 
acquire new rights over land, please ensure those rights are fully, accurately and 

The Applicant considers that the draft DCO provides sufficient constraints on the use and 
scope of powers to create and compulsorily acquire rights over the land.  

This is in part a question about how the DCO may be used in practice to deliver the 
project. The DCO allows the promoter to use temporary possession powers to undertake 
the construction of the project. It is generally the case that the entirety of the construction 
area would not then be needed during the operation of the project, and therefore that a 
smaller area can be subject to compulsory acquisition or that it can operate with land 
rights only rather than owning the freehold of the relevant land. Therefore, the powers 
allow the Applicant only to compulsorily acquire the land rights/land that it actually needs, 
and where possible to refine this down following detailed design and construction. This 
approach is precedented in general, using compulsory acquisition as a matter of last resort 
and giving the promoter the ability to acquire rights instead.  

The draft DCO constrains the use of compulsory acquisition powers in the following ways:  

• For land of which temporary possession may be taken (shown shaded yellow on 
the Land Plans [AS-003] and set out in Schedule 10 to the draft DCO [AS-013]), new 
rights cannot be acquired or created or restrictive covenants imposed on it 
pursuant to article 25(11). 

• For land in which new rights may be acquired (shown shaded blue on the Land 
Plans), these are limited to the acquisition of “such wayleaves, easements, new 
rights over the land or the imposition of such restrictive covenants” set out in 
Schedule 8 (land in which new rights etc may be acquired) pursuant to article 25(5). 

• Paragraph 6.1.14 of the Statement of Reasons [AS-024] provides that the power to 
compulsorily acquire rights also applies in relation to land in which compulsory 
acquisition is proposed (land shown shaded pink on the Land Plans). There is no 
requirement to limit the extent of rights in or restrictions on land that can be 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
https://www.gov.uk/government/publications/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders#justifying-the-approach
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precisely defined for each relevant plot and that the CA has been limited to the rights 
described.  

In terms of CA of an interest in land held by or on behalf of the Crown, the ExA would 
stress that such CA cannot be authorised through this or any other article. Ensuring 
clarity on this can be achieved, for example, by expressly excluding all interests held 
by or on behalf of the Crown in the BoR land descriptions for relevant plots (where 
the DCO is drafted to tie CA powers to the BoR entries) or by excepting them from the 
definition of the Order land (if ‘Order land’ definition is not used for other purposes in 
the DCO) or by drafting the relevant CA article to expressly exclude them. Where an 
applicant wishes to compulsorily acquire some other person’s interest in that same 
land, that can only be done if the appropriate Crown authority consents to it under 
s135(1) of the PA2008. Please review these Articles in the draft DCO and the draft 
DCO generally to ensure the comments in this paragraph are taken into account. 

The extended definition of statutory undertaker in Article 25(9) relates it to any 
person who has apparatus (defined in Article 2) within the order limits.  Paragraph (2) 
enables a statutory undertaker to exercise the CA powers (with SoS consent except for 
those listed in Article 7). The ExA would ask the Applicant why it has used this 
definition instead of that in the PA2008. In responding please justify your reasoning in 
relation to the use of this definition and provide commentary on whether the use of 
this definition has any implications in relation to the exercise of CA powers and ability 
to pay compensation. 

 

compulsorily acquired where the land can also be compulsorily acquired outright, 
as the compulsory acquisition of rights is a ‘lesser’ property interest than freehold 
acquisition, and therefore also a lesser interference with the land. The power to 
acquire or create rights in this land pursuant to article 25(1) provides the Applicant 
with flexibility to permanently acquire less land by using new rights instead, if that 
is appropriate.  

In relation to Crown land, the Applicant confirms it is not seeking compulsory acquisition 
powers through the DCO to acquire Crown land. The draft DCO includes a standard Crown 
rights article (article 42) which sets out this position. 

The extended definition of statutory undertaker in article 25(9) is precedented and has 
been taken from the Net Zero Teesside Order 2024 (article 25(8)). The broader definition 
accommodates the fact that in this location there are a broader array of apparatus owners 
potentially affected by the project, and this definition allows for pipes and cables 
belonging to others (beyond those defined by the Planning Act 2008 as statutory 
undertakers) to be included. Where appropriate, protective provisions will provide for the 
necessary protections for those with apparatus.  

On review of this article, the Applicant has amended article 25(3) to remove the reference 
to article 7 so that it states:  

‘The Secretary of State’s consent is not required for any statutory undertakers to whom 
the benefit of the Order has been transferred pursuant to article 8(6) (consent to transfer 
benefit of this Order)’.  

The practical effect is that in most cases, the transfer of these powers to statutory 
undertakers will be subject to the consent of the Secretary of State. The situations where 
Secretary of State consent is not required is limited to gas undertakers, highways authority 
or hydrogen offtakers. 

The Applicant also notes that article 25(4) provides that in situations where statutory 
undertakers are exercising these powers, that the liability for the payment of 
compensation ‘must remain with the undertaker’ and so the ability of the relevant 
statutory undertaker (as defined) to pay compensation is not relevant to the broader 
definition and has no implications in this regard. The Applicant has made an amendment 
to article 25(4) to ensure that it is clear that this caveat applies to both article 25(2) and 
article 25(3).  

The amendments referred to above have been made to the draft DCO submitted by the 
Applicant at Deadline 2.  

 

Q1.9.26 Applicant. Correction. 

Article 25 (CA of rights etc.) – Article 25(5) has a duplication of the words ‘on the’ in 
the second line. Please review and amend. 

 

This duplication has been deleted in the draft DCO submitted by the Applicant at Deadline 
2. 

Q1.9.27 Applicant Clarification and correction. 

Article 29 (Special category land and replacement special category land).  

The process in article 29 of the draft DCO as a whole follows other precedent drafting 
(such as The A303 (Amesbury to Berwick Down) Development Consent Order 2023 and 
The A38 Derby Junctions Development Consent Order 2023) in the fact that there is a 
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Article 29(1) says that the undertaker cannot exercise powers over the special 
category land until the Local Planning Authority has approved a scheme for the layout 
of the replacement special category land.  This would appear to allow the undertaker 
to acquire the special category land before they have acquired the replacement land 
and before they have implemented the approved scheme on the replacement land.  
Please explain how this is acceptable to enable the SoS to be satisfied that the tests in 
s.131(4) and 132(4) of the PA2008 are met.  The tests require the replacement land to 
be vested in the undertaker subject to the same rights and restrictions as attach to the 
special category land. While this does not have to happen before the special category 
land is acquired, it must happen and needs to therefore be secured in the DCO.  At 
present there appears to be nothing to compel the undertaker to acquire the 
replacement land once it had acquired the special category land following approval of 
the scheme.  

Where it is argued that special parliamentary procedure should not apply (before 
authorising CA of land or rights in land being special category land) full details should 
be provided to support the application of the relevant subsections in Section 130, 131 
or 132, for example (in relation to common, open space or fuel or field garden 
allotment): 

Where it is argued that land will be no less advantageous when burdened with the 
order right, identifying specifically the persons in whom it is vested and other persons, 
if any, entitled to rights of common or other rights, and clarifying the extent of public 
use of the land. 

Where it is argued that any suitable open space land to be given in exchange is 
available only at prohibitive cost, identifying specifically those costs. 

As stated above, Article 29(1) says that the undertaker cannot exercise powers over 
the special category land until the Local Planning Authority has approved a scheme for 
the layout of the replacement special category land.  This would appear to allow the 
undertaker to obtain the special category land before they have acquired the 
replacement land and before they have implemented the approved scheme on the 
replacement land.   

In the absence of something obliging the undertaker to acquire the replacement land 
and lay it out in accordance with the approved scheme, it seems to the ExA it is 
unlikely that it can advise the SoS it is satisfied that the tests in s131(4) and 132(4) are 
met, requiring the replacement land to be vested in the undertaker subject to the 
same rights and restrictions as attach to the special category land. 

Please respond. 

 

delay between the undertaker acquiring the special category land and the provision of 
replacement special category land.  

The tests relating to open space in sections 131(4) and s132(4) of the Planning Act 2008 
are that:  

(a)  replacement land has been or will be given in exchange for the order land 
[under s131(4)] or for the order right [under s132(4)], and 

(b)  the replacement land has been or will be vested in the prospective seller and 
subject to the same rights, trusts and incidents as attach to the order land. 

There is no statutory requirement that the replacement special category land is acquired 
by the undertaker at the same time as the special category land vests in the undertaker, 
noting the reference to “or will be” in those sub-sections.  

There is also no statutory requirement to provide the replacement special category land at 
the same time as when the special category land vests in the undertaker.  

The tests are that replacement special category land will be provided in exchange and is or 
will be vested in the prospective seller with the same rights, trusts and incidents as attach 
to the original land. 

Article 29 of the draft DCO sets out the process of how the Cowpen Bewley Special 
Category Land vests at the point the planning authority approves a scheme for the layout 
of the replacement special category land (article 29(1)).  

The draft DCO then sets out how the replacement special category land must vest and 
which satisfies s131(4) and s132(4) above. 

To provide another level of certainty to this, the Applicant has amended article 29(3) so it 
begins ‘The undertaker must lay out and provide the replacement special category land in 
accordance with the scheme approved under paragraph (1) and on the date….’ 

This ensures that the laying out happens and the passing of rights, trusts and incidents can 
then ‘kick in’. Paragraph (7) then goes on to ensure that there is a time period to this 
happening (24 months). 

If the replacement special category land is not provided in that timeframe, unless 
otherwise agreed with the planning authority, the undertaker would be in breach of the 
DCO.   

Notwithstanding the above, the Applicant has considered the ExA’s comments and has 
further amended the draft DCO in article 29(1) so it reads:  

‘(1) The undertaker must not exercise the relevant Order powers in respect of the cowpen 
bewley special category land until the undertaker has exercised a relevant Order power 
over the replacement special category land and the relevant planning authority has 
approved a scheme for the layout of the replacement special category land.’  

This ensures that the Applicant will, before it takes possession of the special category land, 
know what it needs to do on the replacement land, and accesses the land to start those 
works, thus starting the 24 month clock as early as possible, to minimise any delay 
between the special category land being lost, and its replacement. 

The Applicant’s position as to why special parliamentary procedure does not apply to the 
special category land affected by the DCO application are set out in the Explanatory 



H2 Teesside Ltd  

Response to ExQ1 Draft Development Consent Order  
Document Reference: 8.11.9 

  
 

 

October 2024  

 

 
 

14 

EXQ1 QUESTION TO: QUESTION: RESPONSE 

Memorandum at section 2.7 [APP-028] and in Chapter 9 of the Statement of Reasons 
[APP-024] but is predicated on the test for replacement land having been met. 

With these measures in place, the Applicant does not consider that the other tests within 
sections 131 and 132 need to be engaged. 

 

Q1.9.28 Applicant and IPs. Clarification. 

Article 32 (Temporary use of land for carrying out the authorised development) – 
Article 32(5)(b) provides and exemption whereby “the undertaker is not to be required 
to… (b) remove any ground strengthening works which have been placed on the land 
to facilitate construction of the authorised development.”  

Please define the term ‘ground strengthening works’ and provide written examples 
and/ or drawings of what they would be likely to consist of. Additionally the ExA 
would ask: 

The Applicant for an explanation of the potential implications of having to removing 
‘ground strengthening works’ should Article 32(5)(b) be removed.  

Interest Parties for their views as to any potential implications of leaving such ‘ground 
strengthening works’ in situ. 

The drafting in article 32(5)(b) is precedented in other DCOs including the Boston 
Alternative Energy Facility Order 2023 and the A38 Derby Junctions Development Consent 
Order 2023.  

Examples of ‘ground strengthening works’ which may be relevant to the project include: 

• The need to strengthen the ground to accommodate crane pads, to allow cranes to 
operate safely; and 

• Works to strengthen the ground to accommodate heavy plant and machinery 
required for the construction phase. 

These works need to be considered in both environmental and land contexts. In relation to 
the former, whilst the Applicant does not consider that significant environmental effects 
would be likely to arise, in principle it would not be beneficial to carry out works to the 
ground and then require these to be removed and incur additional environmental impacts, 
unless there is a good reason to do so.  In addition, the works would likely constitute an 
improvement to the land and hence be of benefit to the land owner.  As such being 
compelled to remove ground strengthening works upon completion of construction would 
not be of benefit to either party.    

The Applicant also notes that under article 31(6), the undertaker must pay compensation 
to the owners and occupiers of land subject to temporary possession for any loss or 
damage arising from the exercise of these powers. That assessment of compensation 
would take account of matters such as the period of works and the state of the land after 
the Applicant has handed back possession, and therefore including any loss or damage 
arising from strengthening works being left in place.  

 

Q1.9.29 Applicant Justification. 

Article 34 (Statutory undertakers) and 35 (Apparatus and rights of statutory 
undertakers in streets) 

Where a representation is made by a statutory undertaker (or some other person)  
that engages section 127(1) of the PA2008 and has not been withdrawn, the SoS will 
be unable to authorise CA powers relating to that statutory undertaker land unless 
satisfied of specified matters set out in s127 of the PA2008. If the representation is 
not withdrawn by the end of the examination, the ExA will need to reach a conclusion 
whether or not to recommend that the relevant statutory test has been met in 
accordance with s127.  

The SoS will be unable to authorise removal or repositioning of apparatus (or 
extinguishment of a right for it) unless satisfied that the extinguishment or removal is 
necessary for the purpose of carrying out the development to which the order relates 
in accordance with s138 of the PA2008.  

• The Applicant’s Statement of Reasons [APP-024] details the justification for the 
Proposed Development and the compulsory acquisition powers sought in the draft 
DCO.  In particular, please see: Chapter 6 - Need for Compulsory Acquisition of 
Land and Rights; 

• Chapter 7 - Justification for the Use of Powers of Compulsory Acquisition; and 

• Chapter 8 – Policy Support. 

Justification for the Proposed Development and the use of powers of compulsory 
acquisition is also set out in the Planning Statement [APP-031] and Project Need 
Statement [APP-033]. 

The Applicant considers that there is a clear and compelling national need for the 
Proposed Development as:  

• the Proposed Development will make a major contribution toward addressing the 
need that exists for the shift to clean energy generation and greater energy 
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A number of Statutory Undertakers have made Representations, most of which raise 
concerns over the removal or repositioning of apparatus (or extinguishment of a right 
for it).  

Please signpost the ExA as to where within the Application documentation you have 
provided such justification showing that such extinguishment or removal is necessary 
or provide such justification. 

efficiency which provides the most effective route to ensuring both climate and 
energy security;  

• the Applicant has selected the site on which to construct and operate the Proposed 
Development for technical, environmental and commercial reasons; and  

• it will provide social and economic benefits to the local area to strengthen 
Teesside’s development into the UK’s leading hydrogen hub, creating new high 
quality jobs, supporting local education and skills development and kick-starting a 
highly skilled UK-based hydrogen supply chain. 

 

The purpose for which land is subject to the proposed powers of compulsory acquisition 
and to possess land temporarily is summarised in the Schedule of Negotiations and Powers 
Sought [APP-026]. 

Supplementary to this, the Land Rights Tracker [PDA-022] has also been produced by the 
Applicant at the Examining Authority’s request which specifies the land and rights 
proposed to be acquired in respect of each individual plot specified in the Book of 
Reference [REP1-004]. 

 

 

Q1.9.30 Applicant 

 

Justification. 

Article 39 (Planning Permission) – This article is intended to allow development not 
authorised by the DCO to be carried out within the Order limits pursuant to planning 
permission.  Whilst the Applicant’s explanation related to this Article, as set out in the 
EM (APP-028] is noted, the ExA is concerned that no justification has been provided in 
terms of this Article appearing to obviate the need, in such circumstances, to apply to 
change the DCO (through section 153 of the PA2008).  As such the ExA would seek 
justification in this regard to this Article. 

 

The Applicant set out an explanation about the drafting of article 39 in paragraphs 3.7.2 to 
3.7.5 of the Explanatory Memorandum [APP-028].  

In respect of the ExA’s comments about a requirement to apply to change the DCO in such 
circumstances, there is nothing in the drafting of article 39 that obviates the need to apply 
to change the DCO under section 153 of the Planning Act 2008 if that were to be required 
under the circumstances. 

The Applicant notes that development consent must be obtained for nationally significant 
infrastructure projects (NSIPs), and in H2T’s case a DCO must be obtained for the ‘Specified 
Elements’ set out in the Secretary of State’s Section 35 Direction (Work No. 1- carbon 
capture enabled hydrogen production facility and Work No. 6 – hydrogen distribution 
network). 

Development consent may be granted for associated development (and is the approach 
taken for this DCO application) but it is not an imperative and there is a consenting choice 
for this type of development. 

Article 39 provides flexibility for the Applicant to determine the best course of action for 
the project depending on how another planning permission interfaces with the DCO.   

If another planning permission affected the ability to construct the associated 
development as set out in the DCO then the Applicant would have a consenting choice 
whether to apply to amend the associated development as a change to the DCO or 
whether to obtain a separate planning permission for the changed associated 
development. 

If the circumstances were such that changes were required to the development consent 
for Work Nos. 1 and 6, then the Applicant would need (and is not prevented from doing so 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
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in the article) to apply to change the DCO pursuant to section 153 of the Planning Act 
2008. 

In addition, it may be that there are existing or future planning permissions which benefit 
third parties, and these are also catered for by the drafting in Article 39, which ensures 
that the DCO and those other planning permissions are not legally inconsistent, and where 
appropriate can both be progressed.   

 

Q1.9.31 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

View(s) sought.. 

Article 39 (Planning Permission, etc.) – The ExA is interested in the views of the LAs 
listed, as well as any other relevant Authority/ Body, in regard to the implications of 
this Article and its effect, especially Article 39(3). 

N/A 

Q1.9.32 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

View(s) sought. 

Article 40 (Defence to proceedings in respect of statutory nuisance) – Article 40(1) 
prevents any Order under the Environmental Protection Act being made against any 
nuisance falling within section 79(1) (statutory nuisances and inspections therefor.) of 
that Act and any fine being imposed, under section 82(2) (summary proceedings by 
persons aggrieved by statutory nuisances) of that Act if the defendant can show: 

(a) the defendant shows that the nuisance—  

(i)  relates to premises used by the undertaker for the purposes of or in 
connection with the construction or maintenance of the authorised development and 
that the nuisance is attributable to the carrying out of the authorised development in 
accordance with a notice served under section 60 (control of noise on construction 
sites), or a consent given under section 61 (prior consent for work on construction 
sites) of the Control of Pollution Act 1974; or  

(ii) is a consequence of the construction or maintenance of the authorised 
development and that it cannot reasonably be avoided; or  

(b) is a consequence of the use of the authorised development and that it cannot 
reasonably be avoided. 

Article 40(2) states “Section 61(9) of the Control of Pollution Act 1974 does not apply 
where the consent relates to the use of premises by the undertaker for the purposes 
of or in connection with the construction or maintenance of the authorised 
development.” 

The Applicant’s EM [APP-028] at Paragraph 3.7.6 states it “…considers that the 
Requirements provide sufficient protection against the matters that may constitute 
"statutory nuisances" under section 79(1) of the Environmental Protection Act 1990.”   

The ExA would ask the LAs listed above, together with any other relevant Authority/ 
Body: 

whether they agree with the Applicant’s above mentioned statement and if not why 
they do not agree; and 

for their considered views on this Article and any implications that may arise as a 
result of its inclusion in the DCO. 

N/A 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
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Q1.9.33 Applicant. Correction. 

Article 42 (Crown rights) – The ExA considers the word ‘take’ should be removed from 
this Article or the Applicant should provide full and justified reasoning for its inclusion. 

 

The drafting of article 42 (Crown rights) is standard article drafting and well-precedented 
having been used in numerous DCOs including The Net Zero Teesside Order 2024, The A66 
Northern Trans-Pennine Development Consent Order 2024, The Hornsea Four Offshore 
Wind Farm Order 2023 and The Keadby 3 (Carbon Capture Equipped Gas Fired Generating 
Station) Order 2022. 

As there is Crown land in the Order limits for the project, the purpose of the article is to 
make the legal position clear that the DCO does not allow for powers of compulsory 
acquisition or temporary possession to be exercised against Crown land or rights without 
the appropriate consent.  

The use of ‘take’ in that context is to emphasise the inability to use compulsory acquisition 
powers to take land.  

The Applicant has not therefore amended the article to remove the reference to ‘take’. 

 

Q1.9.34 Applicant. Clarification. 

Article 43 (Procedure in relation to certain approvals) – For the purposes of this Article 
does the term ‘Application’ need to be defined. If not please explain why not. 

 

The Applicant’s position is that the normal day-to-day meaning of ‘an application’ i.e. a 
formal written request should be used, rather than creating a definition for a specific 
definition for ‘application’ in article 43.  

This drafting for article 43 is common and sufficiently certain, and has been approved and 
well-precedented in other DCOs including The Net Zero Teesside Order 2024, The Mallard 
Pass Solar Farm Order 2024 and The Drax Power Station Bioenergy with Carbon Capture 
and Storage Extension Order 2024.  

Article 43(6) also provides that an application submitted pursuant to article 43(1) ‘must 
include a statement… that refers to the timeframe for consideration of the application and 
the consequences of failure to meet that timeframe’. This means that the relevant 
consenting authority’s attention will be drawn to the timeframe for consideration of the 
application and that it is related to the obtaining of a consent, agreement or approval 
under the Order.  

In addition, when the relevant consenting authority does receive an application from the 
Applicant it is in the context of wider discussions with the Applicant about the project and 
its experience with other projects. Consequently, it would be apparent on the face of the 
application that it is related to the obtaining of a consent, agreement or approval under 
the Order and that the DCO timeframes apply.  

 

Q1.9.35 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

View(s) sought. 

Article 43 (Procedure in relation to certain approvals) – Article 43(5) sets out that after 
6 weeks (42 days) applications made under this Article will gain a deemed approval 
from the consenting authority, if that consenting authority “…has not notified the 
undertaker of its disapproval and the grounds of disapproval…”. The ExA would ask 
the LAs listed above, together with any other relevant Authority/ Body: 

i)  for its views on whether the 6 week period is adequate and if not what 
alternative period should be specified and why; and 

N/A 
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ii)  should a fee be payable for the submission of details made pursuant to an 
Article. 

 

Q1.9.36 Applicant. Error. 

Schedule 1 (Authorised Development) – First paragraph refers to “… the Borough of 
Stockton and Tees…” but should read ‘the Borough of Stockton on Tees’. Please 
amend. 

 

This has been amended to ‘Stockton-on-Tees’ in the draft DCO submitted by the Applicant 
at Deadline 2. 

Q1.9.37 Applicant. Clarification. 

Schedule 1 (Authorised Development) – Work No. 1 - Should the first reference to a 
chemical in this Schedule be the name of that chemical followed by its chemicals 
symbol in brackets, rather than just a reference to the chemical symbol? For example 
CO2 and hydrogen are both listed using their chemical symbols in the first instance 
and also throughout the remainder of the schedule. 

 

References to chemical symbols in Schedule 1 (and the rest of the draft DCO where 
relevant) have been amended to just the full name of the chemical for consistency. This 
has been done in the draft DCO submitted by the Applicant at Deadline 2. 

Q1.9.38 Applicant. Clarification. 

Schedule 1 (Authorised Development) – Work No. 1A.2 – The ExA notes that this Work 
No. does not include a flare as specified in Work No. 1A.1. Is this because Work 
No.1A.2 will utilise the flare provided by Work No. 1A.1. Please confirm. If not please 
advise why a flare is not included in Work No. 1A.2.  

 

The Applicant notes that it is currently consulting on the addition of a second flare, for 
Work No. 1A.2, as part of its potential set of changes to the DCO application. The 
Applicant’s Change Notification Report [PDA-019] noted at paragraph 2.4.2 onwards that 
“further engineering studies and on site engagement has enabled the design of the 
Hydrogen Production Facility to be refined. A second flare is now proposed as part of 
Phase 2 of the Proposed Development. The second flare would also be located within the 
Main Site (Work No. 1A.2). The second flare would perform the same function as the 
Phase 1 flare described in ES Chapter 4 ‘Proposed Development’ [APP-056] paragraph 
4.3.10, albeit to serve Phase 2 of the Proposed Development.” 

The Applicant will be considering responses to its consultation on potential changes, 
including to the above, and then submitting its formal change request application to the 
ExA as appropriate.  

 

Q1.9.39 Applicant. Clarification. 

Schedule 1 (Authorised Development) – Work No. 1B.2 – The ExA notes that area for 
Work No. 1B.2, as detailed on the Works Plans [AS-005] is much larger that the area 
shown on the Works Plans for Work No 1B.1. This seems anomalous bearing in mind 
Work No. 1B.1 is providing water connections and water and effluent treatment plant 
for Work Nos. 1A.1 and 1A.2, comprising exactly the same plant, networks, pipework, 
cables, racks, infrastructure, etc., to that proposed in Work No. 1B.2, yet Work No. 
1B.2 is only serving Work No. 1A.2. Please provide a detailed explanation as to why 
the area difference between the two Work Nos. (Work Nos. 1B.1 and 1B.2) is so 
different? 

    

Some elements (e.g. pipework etc.) of Work No 1B.1 will serve both Work No 1A.1 and 
Work No 1A.2. It is planned that Work No 1A.2 will have its separate and dedicated water 
treatment infrastructure, and this is what Work No 1B.2 covers. The Applicant is seeking to 
accommodate the same level of geographical flexibility for Works No 1A.2 and 1B.2 as 
these will be co-located. As such, the final location and extent of Work No 1B.2 will need 
to be determined as a result of the final location and extent of Work No 1A.2. 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000932-H2T%20DCO%20-%202.4%20Works%20Plans%20Rev%201%20May%2024.pdf
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Q1.9.40 Applicant Clarification. 

Schedule 1 (Authorised Development) – Work No. 3B.1 – The ExA notes that the 
Applicant is seeking to retain optionality in respect of the proposed electrical 
connection, with potential connections via an AGI at Pellet-Sinter substation (Work 
No. 3B.1), Tod Point substation (existing) (Work No. 3B.2) or a new substation, which 
is located on the site of the NZT DCO (Work No. 3B.3).  

Irrespective of the above, the ExA notes the Pellet-Sinter substation is referred to on 
the Works’ Plans as though it is existing, but the STDC substation is described as has 
having secured planning permission at paragraph 4.3.24 of ES Chapter 4 (Proposed 
Design) [APP-056]. Additionally new substations, Work Nos. 1E.1 and 1E.2, allow for 
the construction of substations in connection with the hydrogen production facility 
but as shown on the Works’ Plans, these are not located where Work No. 3B.3 is 
located. Furthermore, the description of Work Nos. 1E.1 and 1E.2 at paragraph 4.2.2 
in ES Chapter 4 (Proposed Design) [APP-056], does not include substations. Bearing 
these factors in mind, the ExA is unclear if these references to sub-station works in the 
draft DCO [AS-013] are an error?  

Is this new substation (Pellet-Sinter substation) something to be constructed as part of 
the NZT DCO?  

Are new substations to be included in Work Nos. 1E.1 and 1E.2 as part of the draft 
DCO [AS-013] and if so, does ES Chapter 4 (Proposed Design) [APP-056] need 
correcting in this regard? Please clarify. 

 

Pellet-Sinter substation is an existing substation owned and operated by STDC. This is one 
option for the Proposed Development to draw its power. This is not something to be 
constructed as part of NZT DCO. 

 

Work No. 3 provides for the electrical connections taken from the Main Site to connection 
points in the network, and provides for extensions to existing, or provision of new 
substations, as appropriate. 

 

Substations indicated in Work Nos. 1E.1 and 1E.2 form part of the e electrical 
infrastructure on the Main Site, . It is noted that this is not referenced in Paragraph 4.2.2 of 
the ES so this is an omission.  

 

However, it is the case that Work No. 1E was generally assessed as constituting  ancillary 
infrastructure within and adjacent to the Main Site. Substations at the Main Site would be 
of this nature and so would not be something that would change the parameters of the 
assessment of Main Site activities undertaken.  

Q1.9.41 Applicant. Clarification. 

Schedule 1 (Authorised Development) – The way Schedule 1 has been drafted, the 
ExA is unclear as to what Work Nos. within the Schedule constitute ‘Authorised 
Development’ and what Work Nos. constitute ‘Associated Development’. Please 
review Schedule 1 (Authorised Development) and make it clear what Work Nos. are 
‘Authorised Development’ and what Work Nos. are ‘Associated Development’. 

 

All of the works set out in Schedule 1 constitute the “Authorised Development”.  

The Authorised Development is comprised of: 

• Works for which development consent must be obtained (which in this case in 
overall terms is Work Nos. 1 and 6 the hydrogen production facility and the 
hydrogen distribution network); and  

• “Associated development” under section 115(1)(b) of the Planning Act 2008 which 
is capable of being granted development consent by virtue of being development 
associated with the hydrogen production facility and the hydrogen distribution 
network (Work Nos. 2, 3, 4, 5, 7, 8, 9, 10 and 11).  

This is explained in more detail in sections 2.1 to 2.3 of the Explanatory Memorandum 
[APP-028]. There is no need to set this out in Schedule 1 as for the purposes of the wider 
DCO, references are to “authorised development” meaning everything set out in Schedule 
1 in its totality. Given the above, the Applicant does not think that changes are required to 
Schedule 1 on this point. 

It is important for the Secretary of State to be certain that the DCO can lawfully grant 
consent for the development set out in Schedule 1 – this is explained in the Explanatory 
Memorandum paragraphs noted above.  

 

Q1.9.42 LAs (HBC, RCBC and 
STBC), together with 

Views sought. N/A 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000239-H2T%20DCO%20-%206.2.4%20ES%20Vol%20I%20Chapter%204%20Proposed%20Development.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000239-H2T%20DCO%20-%206.2.4%20ES%20Vol%20I%20Chapter%204%20Proposed%20Development.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000239-H2T%20DCO%20-%206.2.4%20ES%20Vol%20I%20Chapter%204%20Proposed%20Development.pdf
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any other relevant 
Authority/ Body 

Schedule 2 (Requirements) – General – Several of the Requirements (Requirements 4 
(LBMP), 10 (Surface and foul water drainage), 15 (CEMP) and 18 (Construction traffic 
management plan) say that plans must be in “substantial accordance with” outline 
plans, framework plans or indicative plans.  

Do you consider the above to be sufficiently precise and certain to secure any relevant 
mitigations reference in those Requirements? Please provide full and reasoned 
answers and if you do not consider these Requirements to be sufficiently precise and 
certain, please suggest how the Requirement can be amended to address the 
concerns you have. 

 

Q1.9.43 Applicant, LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Views sought. 

Schedule 2 (Requirements) – General – The ExA notes Requirement 31 (Amendments 
agreed by the relevant planning authority), as well as the use of ‘tail pieces’ 
throughout the Requirements, such as “…unless otherwise agreed with the relevant 
planning authority.” The ExA is concerned in regard to the use of such ‘tail pieces’ due 
to the fact they can create a risk that significant changes to the development could be 
made and/or statutory routes to vary such requirement could be avoided thus 
depriving third parties of the opportunity to comment.  

Caselaw (Hubert v Carmarthenshire CC [2015] EWHC 2327 (Admin))' exists on this 
matter. In that case permission had been granted for the construction of a wind 
turbine and it was held that a condition stating that the turbine should be of certain 
dimensions ‘unless given the written approval of the local planning authority’ could 
lead to the approval of a turbine of a greater scale and environmental impact than 
had been permitted; the clause had to be removed. 

In the light of the above and the ExA’s would seek the views of both the Applicant and 
the LAs (HBC, RCBC and STBC), together with any other relevant Authority/ Body, as to 
the inclusion of Requirement 31 (Amendments agreed by the relevant planning 
authority) and the use of such ‘tail pieces’ throughout Schedule 2 (Requirement). 

 

The approach taken in the Requirements to use ‘…unless otherwise agreed with the 
relevant planning authority’ ‘tail pieces’ throughout and to define what this means in a 
separate Requirement is well-precedented including in The Net Zero Teesside Order 2024.  

The Applicant notes that the definition in article 31 clearly states that this approval ‘may 
only be given in relation to non-material amendments and where it has been 
demonstrated to the satisfaction of that authority that the subject matter of the approval… 
sought will not give rise to any materially new or  

materially different environmental effects from those assessed in the environmental 
statement’. As a result, the constraining nature of the drafting used distinguishes the draft 
DCO from that in Hubert v Carmarthenshire CC [2015] EWHC 2327 (Admin) which 
provided for an ability to change dimensions of a turbine of a wind farm. This is because a 
change of that nature to the project would most likely be a material amendment (not a 
non-material one) and would likely to give rise to materially new or materially different 
environmental effects from those in the Environmental Statement.  

The Applicant would also highlight that different DCOs employ different forms of drafting 
to achieve the same outcome as in the draft DCO and The Net Teesside Order 2024.  

For example, The Mallard Pass Solar Farm Order 2024 and The Drax Power Station 
Bioenergy with Carbon Capture and Storage Extension Order 2024 do not set out the ‘tail 
pieces’ throughout the Requirements but have a standalone Requirement called ‘Approved 
details and amendments to them’ which states (text taken from the Mallard Pass Order):  

‘5.—(1) With respect to any plans, details or schemes which have been approved pursuant 
to any requirement (the “Approved Documents, Plans, Details or Schemes”), the undertaker 
may submit to the relevant planning authority or both relevant planning authorities (as 
applicable) for approval any amendments to any of the Approved Documents, Plans, 
Details or Schemes and, following approval by the relevant planning authority or both 
relevant planning authorities (as applicable), the relevant Approved Documents, Plans, 
Details or Schemes is to be taken to include the amendments as so approved pursuant to 
this paragraph.  

‘(2) Approval under sub-paragraph (1) for the amendments to any of the Approved 
Documents, Plans, Details or Schemes must not be given except where it has been 
demonstrated to the satisfaction of the relevant planning authority or both relevant 
planning authorities (as applicable) that the subject matter of the approval sought is 
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unlikely to give rise to any materially new or materially different environmental effects 
from those assessed in the environmental statement.’ 

 

Q1.9.44 Applicant 

 

Clarification. 

Should Schedule 2, Requirement 3 of the draft DCO [AS-013] also refer to the detailed 
design of Work Nos. 1 to 8 being in accordance with the design principles, as set out 
in the Design and Access Statement (DAS) [APP-034]? 

 

The Applicant notes that the Design and Access Statement (DAS) [APP-034] does not 
include a set of specific ‘project design principles’ as is sometimes seen on other projects. 
It instead discusses how the design has progressed in the context of the NIC Design 
Principles. 

It is therefore not appropriate for the Requirement to refer to the DAS. 

 

Q1.9.45 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

Views sought. 

Schedule 2, Requirements 4 (LBMP) – Requirement 4(6) specifies a period of five years 
after planting, for any shrub or plant that “…is removed, dies or becomes… seriously 
damaged or diseased…” to be “…replaced in the first available planting season with a 
specimen of the same species and size as that originally planted…”. The ExA would ask 
whether a period of five years is an acceptable timeframe and if not why not? 

 

N/A 

Q1.9.46 Applicant. Clarification. 

Schedule 2, Requirements 8 (Site Security) – Requirement 8(1) requires a written 
scheme to be submitted and approved, whilst Requirement 8(2) required the 
approved scheme to be maintained and operated. However, there is no 
implementation the details approved pursuant to this Requirement. Please review this 
requirement, along with all the other Requirements in Schedule 2, and amend the 
Requirement(s), as necessary, to ensure implementation of any approved details is 
specified.  

 

There is an inference in Requirement 8(2) that in order for the ‘approved scheme’ to be 
‘maintained and operated’ it must have been implemented as approved by the relevant 
planning authority. This drafting has also been approved by the Secretary of State in the 
Net Zero Teesside Order 2024.  

Notwithstanding this, Requirement 8(2) has been amended to ‘The scheme must be 
implemented as approved and must be maintained and operated throughout the operation 
of the relevant part of the authorised development.’ 

Q1.9.47 Applicant and STDC Views sought. 

Schedule 2, Requirements 10 (Surface and foul water drainage) – Requirement 10(3) – 
Should STDC be included in the list of consultees? 

 

The Applicant notes that STDC is a consultee in relation to the equivalent Requirement in 
the Net Zero Teesside Order 2024 (Requirement 11 (Surface and foul water drainage). In 
view of this, the Applicant has amended Requirement 10(3) of the draft DCO submitted at 
Deadline 2 to include STDC as a consultee. 

Q1.9.48 Applicant. Clarification. 

Schedule 2, Requirements 11 (Flood risk mitigation) – Requirement 11(1) requires the 
approved flood management plan to be implemented throughout the commissioning 
and operation of the relevant part of the authorised development. However, there is 
no requirement for those works to be maintained throughout the same period. As 
such they could be implemented and then immediately removed. Whilst The ExA is 
certain there is no such intention on the part of the Applicant, the requirement should 
include the element to maintain those works throughout the commissioning and 
operation of the relevant part of the authorised development.  
 
Please also review all other Requirements in Schedule 2 and ensure they are 

The Applicant would highlight that it is not their intention that the flood management plan 
is implemented and then immediately removed, and that this is plain from the drafting of 
Requirement 11(7) of Schedule 2 to the draft DCO which states that ‘the flood 
management plan… must be implemented throughout the commissioning and operation 
of the relevant part of the authorised development…’ (italics added for emphasis).  

The clear intention is that in order to ‘implement throughout’ the period, the plan (and 
the measures it sets out) has to be maintained.   

Notwithstanding this, the Applicant has amended Requirement 11(7) to state that the 
flood management plan ‘must be implemented and maintained’ for greater clarity in the 
draft DCO submitted by the Applicant at Deadline 2. 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000236-H2T%20DCO%20-%205.4%20Design%20and%20Access%20Statement.pdf
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amended, as necessary, to include the need to maintain the relevant approved details 
for the relevant period required. 

 

Q1.9.49 Applicant. Clarification. 

Schedule 2, Requirements 12 (Contaminated land and groundwater) – Requirement 
12(2)(f) refers to the updating of “…the hydrogeological impact assessment including 
hydrogeological conceptual model…”. Please could you signpost the ExA to the 
location of the existing hydrogeological impact assessment and hydrogeological 
conceptual model within the submitted Application documentation. 

 

A standalone hydrogeological impact assessment or a hydrogeological conceptual model 
have not been produced. However, contamination risks to hydrogeological receptors are 
covered in both the Conceptual Site Model and the Environmental Risk Assessment 
presented as Appendices to Chapter 10 [APP-062, APP-194 to APP-197] of the 
Environmental Statement. 

To reflect this, Requirement 12(2)(f) of Schedule 2 to the draft DCO submitted by the 
Applicant at Deadline 2 has been amended to: 

 ‘an update to the environmental risk assessment including contaminated land conceptual 
site model that is informed by any further ground investigation reports and groundwater 
monitoring in addition to the information in chapter 10 of the environmental statement’. 

 

Q1.9.50 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 2, Requirements 12 (Contaminated land and groundwater) – Requirement 
12(7) provides for an alternative option to seeking approval of a scheme to deal with 
the contamination of land, including groundwater, which is likely to cause significant 
harm to persons or pollution of controlled waters or the environment. Specifically 
Requirement 12(7) would allow the Undertaker to: 

“…rely on any scheme to deal with the contamination of land (including groundwater) 
which relates to any part of the authorised development that has been previously 
approved by the relevant planning authority pursuant to an application for planning 
permission or an application to approve details under a condition attached to a 
planning permission.”  

The ExA would ask: 

The Applicant in regard to whether its intention is for this sub-paragraph to also 
include other DCOs and Requirements imposed under them, which have been 
previously approved by the relevant planning authority pursuant to a DCO or a 
Requirement to approve such details under/ attached to that DCO? 

LAs and any other relevant Authority/ Body for their comments/ views on this sub-
paragraph (Requirement 12(7)) generally, together with the following two subsequent 
sub-paragraph (Requirement 12(8) and 12(9)), especially in regard to whether sub-
paragraph (Requirement 12(7)) should allow alternative options, including schemes to 
deal with contamination of land (including groundwater) that have been previously 
approved by the relevant planning authority pursuant to an application for planning 
permission/ or made DCO or an application to approve details under a condition/ 
requirement attached to a planning permission/ DCO? 

 

As explained in paragraphs 10.5.8 to 10.5.14 of ES Chapter 10 Geology, Hydrogeology and 
Contaminated Land [APP-062], the Applicant will (prior to the design and construction of 
the Main Site) undertake confirmatory GI to assess whether and to what extent 
contamination is present at the Main Site and the finds of this will feed into the detailed 
design process and the scheme to deal with contamination of land set out in Requirements 
12(1) to 12(6). 

Requirements 12(7) and 12(8) have been included because it is the Applicant’s 
understanding that South Tees Development Corporation / Teesworks (STG) are currently 
completing site clearance in the central and southern areas of the Main Site and will 
complete remediation works required to create a suitable development area before 
construction starts on the Main Site.  

The Applicant also understands that STG intend to submit reserved matters approval 
applications for remedial works in central and southern areas of the Main Site under their 
existing outline planning approval for the Foundry site. It is also anticipated that STG would 
submit additional reserved matters approval or planning applications for further site 
clearance and remedial works in the north-west or north-east of the Main Site for Phase 2.   

Requirements 12(7) and 12(8) have been included with the STG applications in mind and 
one of the benefits of this flexibility is that it reduces duplication of work from the 
perspective of the relevant planning authority.  

It is not the Applicant’s current intention to use any other planning permissions associated 
with any other projects, in the main part because the Applicant is not aware of other 
permissions which may create this same situation. 

If, for any reason, STG do not bring forward these reserved matters planning applications, 
or the remediation works are not undertaken in the timescales required, the Applicant 
could then undertake remedial activities required for the development itself.  

Also, Requirement 12(8)(b) provides that if the relevant planning authority (following 
consultation with the Environment Agency) does not provide its approval, then the 
Applicant would need to submit its own scheme to deal with contamination of land 
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pursuant Requirement 12(1) – so the flexibility provided by this option is constrained by 
the relevant planning authority. 

 

Q1.9.51 LAs (HBC, RCBC and 
STBC), together with 
any other relevant 
Authority/ Body. 

Clarification. 

Schedule 2, Requirements 18 (Construction traffic management plan) – Requires the 
Approval of a Construction Traffic Management Plan, whilst Requirement 18(3) 
specifies what the plan should contain. Requirement 18(3)(f) specifies the inclusion of 
“details of how the undertaker will seek to engage with the undertaker as defined in 
the Net Zero Teesside Order 2024 and the developer of HyGreen Teesside to manage 
cumulative construction transport impacts.” The ExA would ask the LAs listed above, 
together with any other relevant Authority/ Body, whether other major developments 
in the area should be specified in Requirement 18(3)(f) and listed to ensure the 
Applicant has explained how they have sought to engage with other developers of 
major development in the area. 

 

This Requirement refers to both Net Zero Teesside and HyGreen, as these are both 
developments led by bp and therefore the Applicant is more likely to be able to engage in 
constructive discussions around co-ordination of activities across the various 
developments.  

However, to reference other developments in this Requirement would mean that the 
Applicant would be beholden to other developments and other companies, complying 
with this DCO, which the Applicant would have no control over. 

The Applicant also considers that, given the results of the ES, there is no criteria to validly 
determine which developments should or should not be referenced within this 
Requirement, given the wider development environment within Teesside. The Applicant 
considers it is not appropriate for one consent to seek to manage the impacts and benefits 
of a large number of other consents. 

In addition, as the projects are still at an early stage, the Applicant notes that it has not 
undertaken specific engagement on this issue because its delivery programme and the 
programmes of the other projects will continue to evolve between now and when the 
traffic management is required. 

 

Q1.9.52 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

– Clarification/ Views sought. 

Schedule 2, Requirements 19 (Construction hours) – Requirement 19(4)(a) makes 
reference to ‘Start-up’ and ‘Shutdown’ periods.  

Could the Applicant direct the ExA as to where in the Applicant Documentation these 
terms (‘Start-up period’ and ‘Shutdown periods’) are defined.  Such definitions must 
clearly explain what can take place during the Start-up’ and ‘Shutdown’ periods. 

Could the LAs listed above, together with any other relevant Authority/ Body, confirm 
they are satisfied, or not, with the timings of the Start-up’ and ‘Shutdown’ periods. If 
not satisfied, please provide a detailed explanation as to why you are not satisfied.  

Information concerning construction working hours and management are set out in the 
Chapter 5: Construction Programme and Management of the Environmental Statement 
[APP-057].  

Paragraphs 5.3.102 to 5.3.108 explain the construction working hours for the project, 
including a “mobilisation period… required in relation to daily start-up and close down 
procedures”.  

It also sets out a non-exhaustive list of examples of the types of activity that are included 
in these periods as including:  

• Deliveries and unloading; 

• Workforce movement to place of work; 

• Site briefings; 

• Inspections, refuelling and maintenance; and 

• General preparation and housekeeping works.  

Paragraph 5.3.104 clearly states that the mobilisation period will not include the operation 
of plant or machinery and “will be limited to activities that do not cause a disturbance to 
local residents, schools, businesses or other sensitive environmental receptors identified in 
the EIA”. 

This detail is also captured in Section 3.3 of the Framework Construction Environmental 
Management Plan (CEMP) [APP-043]. 

In order that the draft DCO is more consistent with the terminology in the Framework 
CEMP, the Applicant has amended Requirement 19(4)(a) so that instead of “start-up” and 
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“shut-down” periods the reference is made to “mobilisation and de-mobilisation periods” 
as follows: 

‘(a) mobilisation and de-mobilisation periods from 0600 to 0700 and from 1900 to 2000 
Monday to Friday; 

(b) mobilisation and de-mobilisation periods from 0600 to 0700 and from 1300 to 1400 on 
a Saturday.’ 

These mobilisation and de-mobilisation periods for Saturday also reflect the amendment 
to Saturday construction hours from 0700 to 1700 to 0700 to 1300. 

 

Q1.9.53 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 2, Requirements 25 (Local liaison group) – Requirement 25(1) specifies 
“…the undertaker has established, or has convened jointly with either both or one of 
the undertaker as defined in The Net Zero Teesside Order 2024 and the promoter of 
HyGreen Teesside to establish, a group to liaise with local residents and organisations 
about matters relating to the authorised development (a ‘local liaison group’).” The 
ExA would ask the Applicant and the LAs listed above, together with any other 
relevant Authority/ Body, whether other major developments in the area, being 
constructed at the same time, should be included in this Requirement (Requirement 
25(1)). If so please specify which developments should be included, providing details 
of the Planning Application Reference Number, the name of the Applicant and their 
contact details, the name of the Development and its location, the date of the 
permission granted along with a copy of that planning consent. 

 

We do not plan on inviting other developers to join the proposed ‘local liaison group’. 

The intent is to convene with Net Zero Teesside, NEP and HyGreen Teesside given 
commercial interests in these projects and the ability to effectively collaborate to provide 
one forum for bp to keep local residents and organisations informed about progress of the 
projects and provide a regular forum for the local community to engage with the project 
team, ask questions about the project and provide feedback. It is expected that the 
projects would become part of the LLG at different points ahead of commencement of 
individual project construction activities.    

Please also see the response to 1.9.58 below. 

Q1.9.54 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 2, Requirements 25 (Local liaison group) – What are/ should be the terms of 
reference of this Local Liaison group? What is it seeking to achieve and how will it’s 
aims be secured in this Requirement? How are the Local Liaison groups achievement 
to be measured and what mechanisms are to be put in place/ are in place to ensure 
its aims are successfully delivered. What provisions are in place to ensure the Local 
Liaison group does not fail in delivering its terms of reference/ aims? What happens in 
the event of failure? How will such failure be redressed through this Requirement? 
Please clarify/ provide your responses to all of the questions set out above. 

 

The Local Liaison Group (LLG) will be established to provide a forum for ongoing dialogue 
and discussion between the local community and the H2Teesside project team.  

The group will provide an opportunity and forum for residents, business and local 
authorities and other interested parties to be kept informed of project developments, 
provide feedback, raise any concerns or queries with the ongoing delivery of the project. 
The LLG will provide a mechanism to enable the views of residents/their representatives 
and other relevant stakeholders to be heard, providing a direct channel to engage with the 
developer.   

 

The principal overarching aims of the LLG Community Liaison Group are: 

• To promote communication across the communities and organisations potentially 
affected by the construction of H2 Teesside;  

• To keep stakeholders, communities and businesses well informed about the 
project’s progress,  any potential impacts and opportunities available; 

• To give all members of the local community potentially affected by the project an 
opportunity to express their views and influence the approach to communication 
activity at a local level; 
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• Provide a forum for the local community to discuss, understand and potentially 
influence the way that contractors undertake the construction activity. 

 

• LLG meetings will take place as agreed by the LLG, subject to review of frequency 
and need, with the first two meetings planned bi-monthly.  

 

Membership is likely to change as the project progresses, and future attendance can be 
agreed by the LLG, however, the initial membership will comprise the following: 

• Project team members. 

• Representative from project communications & external affairs team – will chair 
meetings  

• Officers, and or Councillors from the relevant local authorities/parishes. 

• Community and resident representatives, businesses and businesses 
representative groups  

• Project specialists e.g. members of the team from Engineering or Health & Safety 
for example will be invited to attend meetings, as required. 

 

The achievement of the Group will be measured through the output of meeting minutes 
and attendance of members/invitees. Minutes will document feedback on specific topics, 
site management issues, mitigation and community engagement. Additionally, the 
Applicant will look to measure the impact of the group by evaluating correspondence / 
complaints as potential issues should be identified early and mitigated to avoid further 
issues.   

 

Meetings will be chaired by a member of the project’s communications and external affairs 
team. An independent member (someone not directly involved with the day-to-day 
decisions of those involved with the works) may be appointed as Chair in agreement with 
representatives of the LLG to Chair the Group.  

 

The role of the Chair will be to encourage debate, identify areas of consensus, summarise 
differences and distil possible solutions emerging or needing to be investigated further to 
resolve issues of concern to the local community. 

 

Q1.9.55 Applicant.  Clarification. 

Schedule 2, Requirements 25 (Local liaison group) – What happens in the event that 
the Members of the Local Liaison Group are outnumbered by the representatives of 
the various developers that are listed in Requirement 25(1)? Could the various 
developers out vote the Members of the Local Liaison Group so as to prevent any 
motion being passed that the representatives of the various developers disagree 
with? Please explain what provisions will be put in place and secured through this 
Requirement to ensure such an event could not occur. 

Members of the LLG will not risk being outnumbered or outvoted by the project team, as it 
is designed to be a public forum for open dialogue rather than a voting platform. The 
Applicant aims to be a good corporate neighbour and will use the LLG to focus on 
collaborating with and listening to the community. 
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Q1.9.56 Applicant.  Error correction. 

Schedule 2, Requirements 25 (Local liaison group) – Requirement 25(4)(a) refers to 
‘contactor’. Should this read ‘Contractor’? Please review and amend, as necessary. 

 

The reference to ‘contactor’ has been amended to ‘Contractor’ in Requirement 25(4)(a) in 
Schedule 2 to the draft DCO submitted by the Applicant at Deadline 2. 

Q1.9.57 Applicant. Error correction. 

Schedule 2, Requirements 26 (Employment, skills and training) – The sentence in 
Requirement 26(3) appears to ends prematurely. Should the word ‘authority’ be 
added to the end of the sentence? Please review and amend as required. 

The word ‘authority’ has been inserted after ‘relevant planning’ at the end of Schedule 2 - 
Requirement 26(3) in the draft DCO submitted by the Applicant at Deadline 2. 

Q1.9.58 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 2, Requirements 26 (Employment, skills and training) – Should Requirement 
26(5) include other major developments that are taking place or likely to take place in 
the vicinity of the Proposed Development at the same time? If so please provide 
details of those other major development including the relevant Planning Application 
Reference Number, the name of the Applicant and their contact details, the name of 
the Development and its location, the date of the permission granted along with a 
copy of that planning consent granted. If you consider no other major developments 
should be included in Requirement 26(5) please provide a full and reasoned 
explanation of your view. 

 

This Requirement refers to Net Zero Teesside and HyGreen as they are both projects led by 
bp and therefore the Applicant is more likely to be able to engage in constructive 
discussions around co-ordination of activities across the various developments. The 
Applicant had drafted the Requirement to allow for a co-ordinated approach where it had 
the ability to facilitate it. 

To reference other developments in this Requirement would mean that the Applicant 
would be beholden to other developments and other companies, complying with this 
DCO, which the Applicant would have no control over. 

The Applicant also considers that, given the results of the ES, there is no criteria to validly 
determine which developments should or should not be referenced within this 
Requirement, given the wider development environment within Teesside. The Applicant 
considers it is not appropriate for one consent to seek to manage the impacts and benefits 
of a large number of other consents.  

 

Q1.9.59 Applicant. Clarification. 

Schedule 2, Requirements 27 (CO2 transport and storage) – The ExA notes that ES 
Chapter 19 (Climate Change) [APP-072] assumes a 95% carbon capture rate and that 
this would be addressed through an EP. The Applicant is requested to explain how 
Requirement 27 of the draft DCO [AS-013] would operate to prevent either Work No. 
1A.1 or Work No. 1A.2 from becoming operational before the Proposed Development 
can connect to a carbon capture and storage facility to achieve the assumed 95% 
capture rate. 

 

The Applicant is confident that the project timelines are such that Northern Endurance 
Partnership’s carbon dioxide transport storage facility would be operational at the point in 
time that the Proposed Development has been constructed, undergone commissioning 
and was ready to come into operation on a commercial basis.  

In any event, the Environmental Permit will serve to ensure that a carbon capture rate is 
achieved..  

To assist the ExA, the Applicant has appended at Appendix 1 the permit obtained for Net 
Zero Teesside - the Applicant expects that similar conditions will be applied to the 
Proposed Development. 

As the DCO Requirement requires the Environmental Permit to be in place before works 
commence, and NPS EN-1 is clear that it should be assumed that the permitting process 
will “be properly applied and enforced by the relevant regulator. The Secretary of State 
should act to complement but not seek to duplicate them (paragraph 4.12.10)” and can 
therefore be confident that a 95% capture rate will be achieved, requiring a connection to 
the NEP system. 

 

Q1.9.60 Applicant. Clarification. 

Schedule 2, Requirements 27 (CO2 transport and storage) – Requirement 27(1) 
specifies:  

The carbon storage licence that will be in place for the Northern Endurance Partnership 
project, will relate to a carbon storage location that will service the whole of the Teesside 
cluster. This includes both Phase 1 and Phase 2 of the Proposed Development. There is not 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000254-H2T%20DCO%20-%206.2.19%20ES%20Vol%20I%20Chapter%2019%20Climate%20Change.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
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“No part of the authorised development other than the permitted preliminary works 
may commence until evidence of the following (or such licence or consent as may 
replace those listed) has been submitted to and approved by the relevant planning 
authority—  

(a) that the carbon dioxide storage licence has been granted; and  

(b) that an environmental permit has been granted for Work No. 1A.1.” 

The ExA would ask why similar evidence is not required in relation to the construction 
of Work No. 1A.2? Please provide a full and reasoned explanation in response to this 
question.  

 

a separate carbon storage location for Phase 2, as it will connect into the carbon transfer 
network of Northern Endurance Partnership, which will only go to that carbon storage 
location.  

As such, when that carbon storage licence is in place for Phase 1, it is also in place for 
Phase 2, so a separate requirement is not needed.  

Work 1A.2 will be Phase 2 as: 

Schedule 1 refers to it being the ‘second’ unit;  

negotiations with South Tees Group have focussed on Work 1.A.1 land as the initial phase; 
and 

the Applicant’s negotiations with Government are on the basis of the first phase of the 
project being able to proceed at pace once DCO consent is granted, which therefore 
means those land negotiations that have made very good progress are the primary area of 
focus in those discussions with Government. 

Finally, it is noted that, legally, no blue hydrogen project could operate without an 
Environmental  Permit in place first, as such uncontrolled operational emissions from 
Phase 2 could not arise. 

 

Q1.9.61 Applicant. Clarification 

Schedule 2, Requirements 33 (Disapplication of requirements discharge under the NZT 
Order 2024) – This requirement appears to disapply any requirement within the 
proposed DCO where the requirement has already been discharged pursuant to The 
NZT DCO. However, what happens where a requirement of the same name/ nature 
has been discharge under The NZT DCO but it has failed or does not cover all of the 
necessary details require to discharge the same Requirement imposed in any DCO 
made of the Proposed Development, if made. Please provide and full and reasoned 
argument when responding to this question.  

 

Net Zero Teesside and H2Teesside are separate projects, however, due to the nature of 
their location and their Applicants’ corporate relationship with bp, there are also potential 
overlaps for some elements which require the discharge of requirements.  

This includes the creation of a Local liaison group (Requirement 29 of the Net Zero 
Teesside Order 2024, Requirement 25 of H2T) and of the Employment, skills and training 
plan (Requirement 30 of NZT and Requirement 26 of H2T). The two projects anticipate 
working closely to deliver these elements together in a joined-up approach.  

The purpose of Requirement 33 is to enable the relevant planning authority to disapply a 
requirement in the H2T DCO if it has already been discharged by NZT in its activities in 
implementing its projects. The idea is that this would prevent the duplication of work of 
discharging what is effectively the same Requirement twice and so save time and 
resources for both of the projects and the relevant planning authority. 

The power in Requirement 33 is limited and constrained by the fact that this can only be 
done with the relevant planning authority’s approval. If the equivalent NZT requirement 
has been refused or does not cover all the necessary details to discharge the same 
requirement in H2Teesside, then the relevant planning authority will be able to refuse to 
allow the requirement to be disapplied and require the undertaker to make an application 
to discharge the requirement.  

After considering the ExA’s question, the Applicant has amended the drafting to remove 
the generality of Requirement 33 and focus it on the Requirements where the Applicant 
considers there is sufficient overlap that the discharge of the Requirement by the Net Zero 
Teesside project may be sufficient to discharge the equivalent Requirement in the 
H2Teesside DCO. The drafting set out in the draft DCO submitted by the Applicant at 
Deadline 2 is as follows: 

‘33. Subject to the relevant planning authority’s approval-  
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(a) requirements 25 and 26 in this Schedule may be disapplied where the requirements 29 
and 30 have already been discharged pursuant to The Net Zero Teesside Order 2024; 

(b) requirement 3 in this Schedule may be disapplied where requirement 3 has been 
discharged pursuant to The Net Zero Teesside Order 2024 in respect of any infrastructure 
that is to be utilised for the purposes of the authorised development and the authorised 
development as defined in The Net Zero Teesside Order 2024; and 

(c) requirement 10 in this Schedule may be disapplied where requirement 11 has been 
discharged pursuant to The Net Zero Teesside Order 2024 in respect of any surface and foul 
water drainage systems that are to be utilised for the purposes of the authorised 
development and the authorised development as defined in The Net Zero Teesside Order 
2024.’  

 

Q1.9.62 Applicant. Additional Information. 

Schedule 3 (Modifications to and amendments of the York Potash Harbour Facilities 
Order 2016) –  

The ExA would remind the Applicant of Section 5.11 25 of Advice Note 15 (drafting 
DCOs) concerning ‘Applications, modifications and exclusion of statutory provisions’, 
especially: 

Section 5.11 25.2 which states “The power to apply, modify or exclude an existing 
statutory provision should be set out in an Article in the main body of the draft DCO. 
Those provisions that are proposed to be applied, modified or excluded by a DCO 
should be clearly identified, and, if extensive, identified in a Schedule or Schedules” 
and  

Good practice point 10. 

In addition to the above, the ExA would point out, where the consent falls within a 
schedule to the Infrastructure Planning (Interested Parties and Miscellaneous 
Prescribed Provisions) Regulations 2015 evidence will be required that the regulator 
has consented to removing the need for the consent in accordance with s150 of the 
PA2008.  

Anglo American in its RR are critical of the Applicant in regard to their communication 
with them and failure to include any detail as to how the proposed development will 
impact the York Potash Harbour Facilities Order 2016. This is especially true in terms 
of no details whatsoever being provided in Schedule 3 (Modifications to and 
amendments of the York Potash Harbour Facilities Order 2016), where it states: “This 
Schedule has been left intentionally blank.” The ExA notes the Applicant’s comments 
on this matter as set out in its EM [APP-028] (Paragraph 3.8.79) but is concerned 
about the lack of detail supplied and the claims of Anglo American related to the 
Applicants poor communication with them.  

It is noted by the ExA that a number of other RRs from other IPs repeat the same or 
similar claims regarding poor communication from the Applicant. 

The placeholder for a Schedule 3 (Modifications to and amendments of the York Potash 
Harbour Facilities Order 2016) is included in the draft DCO [AS-013] to show the intention 
of incorporating protective provisions for the Proposed Development in the York Potash 
Harbour Facilities Order 2016, following agreement of these provisions between the 
Applicant and Anglo American. This follows the precedent in The Net Zero Teesside Order 
2024 (NZT Order). 

The principle that these negotiations will be based on the protective provisions found in 
Schedule 3 of the NZT Order that has been agreed between the parties, subject to the 
amendments that are required to reflect the specific interactions between the York Potash 
Harbour Facilities Order 2016 development and the Proposed Development. The content 
of the NZT Order provisions were included in the Applicant’s Deadline 1 submissions (Net 
Zero Teesside Order as made [REP1-009]) so that the nature of the type of provisions that 
will be included can be seen. It can be seen in particular that they contain ‘reciprocal’ 
provisions to those contained in the Protective Provisions for Anglo American. As such, the 
two sets of Protective Provisions need to be seen together, and the Applicant is working to 
add them to the DCO at the same time once progress has been made. 

The Applicant’s technical team are in discussions with Anglo American in connection with 
revising Schedule 3 of the NZT Order as required so that it can be used in the context of 
the Proposed Development. The Applicant will be issuing a draft of these provisions to 
Anglo American’s legal representatives imminently. 

Finally, the Applicant notes that Anglo American’s consent is not required to the inclusion 
of these provisions pursuant to the section 150 of the PA2008, as such provisions do not 
fall within the ambit of that section or the accompanying Regulations. 

https://www.gov.uk/government/publications/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders/nationally-significant-infrastructure-projects-advice-note-fifteen-drafting-development-consent-orders#justifying-the-approach
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000197-H2T%20DCO%20-%204.2%20Explanatory%20Memorandum.pdf
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Please provide full details of the content of Schedule 3 (Modifications to and 
amendments of the York Potash Harbour Facilities Order 2016) in the interests of 
openness and fairness. 

 

Q1.9.63 Applicant. Clarification/ Error correction. 

Schedule 8 (Land in Which New Rights etc. may be Acquired) Table 7, page 81 – 
reference is made to plots “…7/1, 7/1-…”. Should this be “…7/1, 7/10…”?  

 

The Applicant can confirm that the reference to plot “7/1-“ in Schedule 8 (Land in Which 
New Rights etc. May Be Acquired) of the draft DCO should be to plot “7/10”. This has been 
amended in the draft DCO submitted at Deadline 2 [Document Ref. 4.1]. 

Q1.9.64 Applicant. Clarification/ Error correction. 

Schedule 8 (Land in Which New Rights etc. may be Acquired) of the draft DCO [AS-
013] at Table 7 (page 74) references Plot No. 13/6 as being coloured pink in relation to 
Work No. 1B.2. However, the BoR [AS-012] references this as being TP and is shown 
coloured yellow on the Land Plans [AS-003]. Please amend, as necessary. 

 

The Book of Reference [AS-012] and the Land Plans [AS-003] are correct to reference plot 
13/6 for temporary possession. Plot 13/6 was already listed in Schedule 10 (Land of Which 
Temporary Possession may be taken) in the draft DCO [AS-013].  However, the Draft DCO 
submitted at Deadline 2 has been amended to remove the reference to plot 13/6 from 
Schedule 8 (Land in Which New Rights etc. may be Acquired).  

Q1.9.65 Applicant. Update. 

Schedule 12 (PPs) – A significant number of RR are critical of the Applicant in regard to 
their failure to engage with them in regard to PPs. Whilst seven PPs have been 
included in Schedule 12, these all appear to be generic, with no specific PPs being 
provided or agreed with any of those making RRs in this regard. The ExA is concerned 
about alleged lack of engagement with IPs concerning PPs and would urge the 
Applicant to engage with those IPs and reach agreement with them at the earliest 
opportunity. The ExA is aware of paragraph 6.15 of the SoS’s Decision letter regarding 
NZT, dated  16 February 2024, where it was noted “…that 13 objections remain 
outstanding…” which the SoS considered “…this to be unsatisfactory considering the 
amount of time that has passed since the close of the examination.” The SoS clearly 
stated they it was expected “…that parties should engage early and often to seek to 
reach agreement wherever possible.” In the light of this clear statement the ExA 
expects the Applicant to engage early and often with IPs who have indicated that they 
are willing to enter into negotiations regarding PPs, with a view to reach agreement 
wherever possible and would ack the Applicant to provide an update in regard to PPs 
negotiations with each of those IPs through the Land Rights Tracker referred to in 
Annex F of the ExA’s Rule 6 letter dated 31 July 2024 and Annex B of its Rule 8 letter 
dated 30 August 2024. 

 

Negotiations with those IPs that have requested bespoke protective provisions are ongoing 
and the Land Rights Tracker submitted by the Applicant at Deadline 2 [Document Ref. 8.3] 
includes the latest position on these continuing discussions. 

Q1.9.66 Applicant. Clarification.  

Schedule 12 (PPs), Part 4 – (For the Protection Of National Grid Electricity 
Transmission Plc…) – The ExA notes that National Grid Electricity Transmission Plc’s RR 
[RR-024], where they have included a copy of PPs with ‘Track Changes’. Please review 
and update Schedule 12 (PPs), Part 4 accordingly or give full and reasoned justification 
as to why National Grid Electricity Transmission Plc’s suggested revisions are not 
acceptable to you. 

The Applicant and National Grid Electricity Transmission PLC are negotiating a confidential 
side agreement and protective provisions as noted in the Land Rights Tracker [PDA-022], 
including negotiation of the amendments proposed in National Grid Electricity 
Transmission PLC’s Relevant Representation [RR-024].  

Once any amendments have been agreed between the parties, the Applicant expects to be 
able to incorporate them into the protective provisions ‘For the Protection of National Grid 
Electricity Transmission Plc’ in the draft DCO. 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000935-H2T%20DCO%20-%203.1%20Book%20of%20Reference%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000930-H2T%20DCO%20-%202.2%20Land%20Plans%20Rev%201%20May%2024.pdf
https://national-infrastructure-consenting.planninginspectorate.gov.uk/projects/EN070009/representations/66280
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

 

Q1.9.67 IPs and Statutory 
Undertakers 

Clarification 

Schedule 12 (PPs) – Please provide details of discussions and progress regarding PPs (if 
applicable). If you are in agreement with PPs relevant to you, please confirm this, if 
not, either provide copies of preferred wording for PPs, or if you have provided it 
elsewhere (such as in a SoCG), signpost where it can be found and explain why you do 
not want the wording as currently drafted to be used. Note, if this is provided in the 
requested Land Rights Tracker please signpost this to the ExA. 

 

N/A 

Q1.9.68 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 13 (Procedure for the Discharge of requirements) – Should Paragraph 1 
define the word ‘application’ so it is clear that an ‘application’ must be valid for the 
remainder of the paragraphs to be triggered? Additionally, please signpost the ExA to 
the paragraph in this Schedule where the relevant planning authority is required to 
notify the Applicant of the start date, as defined in paragraph 1.  

 

The drafting for Schedule 13 (Procedure for the discharge of requirements) is standard and 
word ‘application’ used in its normal day-to-day sense throughout is sufficiently certain to 
have been approved and well-precedented in various DCOs including The Net Zero 
Teesside Order 2024, The Mallard Pass Solar Farm Order 2024 and The Drax Power Station 
Bioenergy with Carbon Capture and Storage Extension Order 2024. 

From a practical perspective, the Applicant and the relevant planning authority will be in 
communication with each other throughout the process of implementing the 
development consent. The relevant planning authority will also have experience of these 
applications when dealing with other DCO projects (such as Net Zero Teesside), and from 
analogous applications received to discharge planning conditions from many 
developments. 

Paragraph 2(3) also sets out how the application must confirm whether the subject matter 
of the application would give rise to any materially new or materially different 
environmental effects compared to those in the ES.  

As a result, when the relevant planning authority does receive an application from the 
Applicant, it is in the context of those wider discussions, experience with other projects 
and the inclusion of a statement pursuant to paragraph 2(3) of Schedule 13. Consequently, 
it will be apparent on the face of the application that it is related to the obtaining consent, 
agreement or approval under the Order and that the DCO timeframes apply without any 
definition or further formalities. 

In response to the second element of the question, the ”start date” is defined as the date 
of the notification given by the Secretary of State (SoS) under paragraph 5(2)(b) of 
Schedule 13.  

In paragraph 5(2)(b) the SoS is required to notify parties of the identity of the appointed 
person and the date of that notification is the “start date” for the purposes of paragraph 
5(2)(c).  

There is no requirement on the SoS to specifically notify the Applicant of the “start date” - 
it is simply the date of the notification that is issued under 5(2)(b). 

This is standard drafting approved by SoS in other DCOs such as The Net Zero Teesside 
Order 2024 and Keadby 3 (Carbon Capture Equipped Gas Fire Generating Station) Order 
2022. 
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

Q1.9.69 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 13 (Procedure for the Discharge of requirements) and Schedule 15 (Appeals 
to the SoS) – A number of paragraphs within these Schedules specify the number of 
days by which specific tasks have to be undertaken by various named parties (ie 
Schedule 13, Paragraphs 3(2) and 3(3) and Schedule 15, Paragraph 2(d)). The number 
of working days specified are relatively short periods with a couple of periods in 
Schedule 13 being 5 working days. The ExA would be interested to hear from the 
Applicant and relevant LAs, as listed above, together with any other relevant 
Authority/ Body, whether these periods have been discussed between the parties and 
whether, in the opinion of the Relevant Planning Authorities or other relevant 
Authority/ Body whether the periods specified provide sufficient time to take into 
account any administrative functions, including the validation and registration of the 
application submitted. 

 

The purpose of Schedule 13 is to set out a bespoke mechanism and procedure in the DCO 
so that the relevant planning authority’s assessment of the information submitted by the 
undertaker are both robust but carried out in a timely and efficient manner. This is so that 
the anticipated timeframe of the authorised development is not disrupted.  

Schedule 13 sets out the same procedure as approved by the Secretary of State for the Net 
Zero Teesside Order 2024 and which apply to two out of three of the relevant planning 
authorities relevant to H2Teesside. As a result, the timeframes set out have precedent and 
have been considered to be reasonable by the SoS.  

From a consistency perspective, it would be beneficial if the procedure for discharge of 
requirements and the timeframes were the same as those for Net Zero Teesside. From the 
planning authority perspective, two of the three relevant planning authorities (Redcar and 
Cleveland and Stockton-on-Tees borough councils) have a procedure in place for Net Zero 
Teesside and the Applicant believes that to have H2Teesside following the same procedure 
would reduce potential confusion about timeframes for responses and actions, and allow 
for consistency in approach. Neither Redcar and Cleveland [REP1-043] or Stockton-on-Tees 
[REP1-045] have raised any issue with the procedure set out in Schedule 13 in their 
respective Local Impact Reports.   

The two instances in Schedule 13 where a period of five working days is set are only in 
cases where there is a requirement consultee who needs to be informed that an 
application for discharge of their requirement has been received. In order that timely and 
effective consultation can be undertaken during the procedure, it is only correct that the 
relevant planning authority should notify these parties as soon as possible so they can 
mobilise their own resources to review and comment on the material provided as soon as 
possible. Also, it is not requiring the relevant planning authority to make a decision or 
analyse any information during that time period. 

 

Q1.9.70 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 13 (Procedure for the Discharge of requirements) – Paragraph 2 specifies 
provides for the granting of a deemed consent in the event that the relevant planning 
authority fails to determine the application. In this case the failure of the relevant 
planning authority to determine the application within an 8 week period, as defined in 
paragraph 1. Should the word ‘application’ be defined, so it is clear that an 
‘application’ must be valid for the remainder of the paragraphs to be triggered?  

Additionally, paragraph 3 requires a statement to confirm whether it is likely that the 
subject matter of the application will give rise to any materially new or materially 
different environmental effects compared to those in the ES and, if it will, then states 
it must be accompanied by information setting out what those effects are.  

Bearing the above in mind the ExA would ask the Applicant/ Relevant Planning 
Authorities, as listed above, together with any other relevant Authority/ Body for 
them comments make observations on these matters, especially in related to: 

In respect to the first question about whether ‘application’ should be defined, see the 
Applicant’s response to FWQ 1.9.68. 

Responding to point i), please see the Applicant’s response to FWQ 1.9.69 above.  

Deemed consent of applications is required to ensure that the nationally-needed 
authorised development will not be slowed down by the discharge of requirements.  

In addition, the Applicant’s position is that eight weeks is an appropriate length of time in 
order to balance the need for a robust check by the planning authority of the information 
and for the project to not be unduly delayed with the implications that has for project 
timescales, mobilisation of resource and costs. This period was approved by the SoS in The 
Net Zero Teesside Order 2024 as well as The Drax Power Station Bioenergy with Carbon 
Capture and Storage Extension Order 2024 and The Boston Alternative Energy Facility 
Order 2023. 

 

Responding to point ii), the purpose of the statement in Paragraph 2(3) of Schedule 13 is 
to ensure that the relevant planning authority has been provided with all of the 
information that it needs to determine whether the requirement has been discharged. It is 
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EXQ1 QUESTION TO: QUESTION: RESPONSE 

i. a deemed consent being made after a period of 8 weeks in the event of the 
relevant planning authority failing to determine the application within that 
time period; and 

ii. the ability to submit applications that could give rise to any materially new or 
materially different environmental effects compared to those in the ES, and 
whether such applications have the potential to result in significant changes 
not previously considered and/ or resulting IPs being deprived of the 
opportunity to comment. 

 

unlikely that materially new or materially different environment effects would be reported 
in this scenario, but it is possible that improvements in mitigation measures, unexpected 
conditions on the ground or developments in detailed design could lead to materially new 
or materially different effects that are positive compared to findings in the Environmental 
Statement. This provides the relevant planning authority with this information ‘up-front’ 
so they can consider it clearly and the project with flexibility to improve environmental 
effects of the project if it is possible. It ensures provision of environmental information at 
all stages of consenting.  

Paragraph 2(3) of Schedule 13 is also standard and well-precedented drafting including in 
The Net Zero Teesside Order 2024 and The Mallard Pass Solar Farm Order 2024.  

 

Q1.9.71 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 13 (Procedure for the Discharge of requirements), Paragraph 4 (Fees) – 
Paragraph 4(1) specifies a fee must be paid to the relevant planning authority for each 
application. However, the ExA would seek the views of the Applicant and relevant 
Planning Authorities, listed above, as to whether a fee should be paid in relation to 
each request within an application to discharge a Requirement?  

The drafting for Schedule 13 in the draft DCO, including those relating to fees as set out in 
paragraph 4, is the same as approved by the SoS in the Net Zero Teesside Order 2024.   

The Applicant’s position is that paragraph 4(1) is clear that a fee is payable for each 
application for consent, agreement or approval in respect of a requirement submitted to 
the relevant planning authority. Therefore, for each application for each requirement a fee 
is payable. If there were multiple applications for the discharge of many requirements 
submitted in one go, then a fee would be payable for each of those requirement 
applications (even if they were presented as a single package). 

 

Q1.9.72 Applicant and LAs (HBC, 
RCBC and STBC), 
together with any other 
relevant Authority/ 
Body. 

Clarification/ Views sought. 

Schedule 13 (Procedure for the Discharge of requirements), Paragraph 5 (Appeals) – 
Paragraph 5(1) specifies a number of events after which the ‘Undertaker’ may Appeal. 
The ExA notes that the events listed in Paragraphs 5(1)(c) and 5(1)(d), would enable 
the undertaker to potentially Appeal prior to period specified in Paragraph 2(1). The 
ExA would ask the Applicant if this is their intent and for the views of the relevant 
Planning Authorities, as listed above, together with any other relevant 
Authority/ Body on the potential ability to appeal prior to the close of the period 
specified in Paragraph 2(1). 

 

As stated in the above responses, the drafting for Schedule 13 (Procedure for the 
discharge of requirements) in the draft DCO is the same as the Schedule approved by the 
SoS in The Net Zero Teesside Order 2024.  

The purpose of the appeal in paragraphs 5(1)(c) and (d) is not related to the 8-week 
determination period for the relevant planning authority to decide whether to approve the 
application for discharge of requirement. Instead, the purpose of the appeals in these sub-
paragraphs is to enable there to be a way forward in a situation where there is 
disagreement between the relevant planning authority and the undertaker about whether 
further information requested is required or not.  

The substance of the appeal would be on the decision about further information. The 
Applicant’s position is that it would be entirely appropriate to appeal about this subject 
matter before the close of the period specified in paragraph 2(1) in order to ensure that 
the process is not unduly delayed by requests for information which are not necessary for 
consideration of the application, and to provide a mechanism to bring the matter before a 
third party for a decision in an appropriate and swift timescale. 

 

Q1.9.73 Applicant. Justification/ amendments sought. 

Schedule 13 (Procedure for the Discharge of requirements), Paragraph 5 (Appeals) and 
Schedule 15 (Appeals to the SoS) – Schedule 13, Paragraph 5(2)(e) and 5(3) and 
Schedule 15, Paragraph 2(2)(g) - Please justify the time periods you are seeking to 
imposed on the ‘appointed person’ as specified in Schedule 13(5)(2)(e)), Schedule 

In response to points i) and ii), please also see the Applicant’s responses to FWQs 1.9.68, 
1.9.69, 1.9.70 and 1.9.72.    

For the reasons set out in the FWQs above, the Applicant has not amended the wording in 
Schedule 13 as requested by the ExA in order that there is alignment in timeframes and 
administrative processes for the relevant planning authorities dealing with both NZT and 
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13(5)(3) and Schedule 15(2)(2)(g). In the event failure to adequately justify the 
imposition of the time limit: 

All wording after the words ‘as soon as reasonably practicable’ in Schedule 13(5)(2)(e) 
should be deleted and replaced with the following punctuation and wording ‘; and’. 

In Schedule 13(5)(3) delete the wording ‘within five working days’ and replace that 
wording with ‘as soon as reasonably practicable’. 

In Schedule 15(2)(2)(g) delete all wording after the words ‘as soon as reasonably 
practicable’ and replace with a full stop ‘.’ 

 

H2T projects. The Applicant is not aware of any differences between the two projects 
which would warrant these changes to be made.  

In response to the ExA’s request to justify the time periods imposed on the ‘appointed 
person’ in both Schedule 13 and Schedule 15, the Applicant reviewed the provisions and 
has amended the time period in paragraph 2(2)(g) of Schedule 15 so that it is consistent 
with the equivalent provision in Schedule 13(5)(2)(e).  

This has led to an increase in the determination period for the appointed person in 
Paragraph 2(2)(g) of Schedule 15 from ten working days to 30 working days. This is to 
ensure the processes are consistent across the draft DCO.  

 

Q1.9.74 Applicant. Justification/ amendments sought. 

Schedule 13 (Procedure for the Discharge of requirements), Paragraph 5 (Appeals) – 
Paragraph 5(4). This is the first reference to the word ‘timetable’ in this Schedule with 
no explanation or interpretation of what is meant by that term. Whilst it might seem 
obvious, there is potential for misunderstand of the term without clarification and 
therefore, in the interests of precision the ExA would ask the Applicant to clarify what 
is meant by the words ‘timetable’ and ‘revised timetable’ and amend the DCO 
document as may be necessary. 

Paragraph 5(4) of Schedule 13 should be read in the context of a paragraph setting out the 
steps of the process where dates have been set, and then information requested, and then 
dates have been re-set. In this context, the use of the term ‘revised timetable’ (‘timetable’ 
by itself is not used as a term) does not need further clarification.  

As stated in responses to previous FWQs, the drafting in Schedule 13 is common wording 
that has been approved without concerns about the clarity and certainty of the wording in 
The Net Zero Teesside Order 2024.  

 

Q1.9.75 Applicant. Clarification. 

Schedule 15 (Appeals to the SoS) – Paragraph 2(2)(b) should appeal documentation 
also comprise the relevant authorities reason for refusal? Please review and amend, if 
necessary. 

 

The Applicant would note that the local authority’s refusal is only one ground for the 
undertaker to appeal and the description of appeal documentation in paragraph 2(2)(b) of 
Schedule 15 (Appeals to the Secretary of State) needs to ensure it covers all the grounds.  

For clarity, the reference to appeal documentation in paragraph 2(2)(b) has been amended 
to:  

‘(comprising the relevant application to the local authority, a copy (where it has been 
provided to the undertaker) of the local authority’s reason for its decision and the 
undertaker’s reasons as to why the appeal should be granted)’. 

Q1.9.76 Applicant. Clarification. 

Table 4-1 of ES Chapter 4 (Proposed Development) [APP-056] and Schedule 16 (Design 
Parameters) of the draft DCO [AS-013] provide a maximum height for “Other 
Production Plant” of 36m aOD. This term is not defined in the draft DCO. 

 

 As such the Applicant is ask to clarify if the term for “Other Production Plant” 
encompass all other forms of plant proposed for the Main Site, as listed in paragraph 
4.3.10 in ES Chapter 4 (Proposed Development) [APP-056], including: 

Process Water Treatment Plant 

Demineralisation Plant 

Bio-treatment Plant 

Effluent Treatment Plant 

 

Additionally, the ExA notes Schedule 16 (Design Parameters) of the draft DCO [AS-013] 
does not include a maximum height parameter for AGIs; this information is provided 

“Other production plant” refers to anything that is not specifically listed in Table 4-1 of ES 
Chapter 4 (Proposed Development), including those items of plant listed in the ExA’s 
question. The maximum height of “other production plant” is 36maOD. The maximum 
height parameter for the Above Ground Installations (AGIs) is not set out in the Schedule 
16 (Design Parameters) to the draft DCO [AS-013] to avoid duplication because the 
maximum height for the AGIs is set out where relevant as part of Requirement 3 (Detailed 
Design) in Schedule 2. 

 

 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000239-H2T%20DCO%20-%206.2.4%20ES%20Vol%20I%20Chapter%204%20Proposed%20Development.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000239-H2T%20DCO%20-%206.2.4%20ES%20Vol%20I%20Chapter%204%20Proposed%20Development.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
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in Table 4-1 of ES Chapter 4. Please explain why the maximum height parameter for 
AGIs has not been included in Schedule 16 (Design Parameters) of the draft DCO [AS-
013]. 

 

Q1.9.77 Applicant. Clarification. 

Schedule 16 (Design Parameters) – Table 11 shows the flare stack as a 4.0 diameter. 
However, the ExA notes the Applicant’s DAS [APP-034] gives the specification as ‘4.0 
diameter (flare 1.0 and platform 4.0)’.  

Additionally, Table 11 also shows the CO2 absorber column as ‘5.5 diameter (top 
section) 8.5 diameter (bottom section)’, whereas the Applicant’s DAS [APP-034] gives 
the specification as ‘8.5 diameter (bottom section – 0.0 to 30.0m above ground level) 
5.5 diameter (top section – 30 to 48.0m above ground level)’  

Please clarify and amend, as necessary. 

 

The information is correct. The maximum width of the flare stack is 4 metres. However, to 
clarify, the cylindrical flare itself has a diameter of only 1 metre, while the platform 
supporting the flare, which is rectangular in shape, has a maximum width of 4 metres.  
The Applicant has amended the Design Parameters Schedule to the draft DCO at Deadline 
2 to remove reference to ‘diameter’ from the Flare Stack row and has amended the entry 
to ‘4.0 (flare 1.0 and platform 4.0)’ for clarity. 
 
The information provided is correct. The CO2 absorber column has a bottom section with a 
diameter of 8.5 metres, which extends from 0 metres to 30 metres above ground level. 
Above this, the top section of the column has a diameter of 5.5 metres and extends from 
30 metres to 48 metres in height. Therefore, the bottom section is 30 metres tall, and the 
top section is 18 metres tall, starting from 30 metres above ground level. 

 

Q1.9.78 Applicant. Clarification. 

Schedule 16 (Design Parameters) – Table 11 – The CO2 absorber column, as specified 
in the Applicant’s DAS [APP-034] at Table 5.1 in the Maximum Width column states 
the top section of the column will be 48.0m above ground level, whilst Schedule 16 
(Design Parameters), Table 11 specifies in the Maximum Height column a maximum 
height of 56m aOD. Please explain the different heights specified in the two different 
table columns.  

 

Above Ordnance Datum (AOD) is defined in ES Chapter 4 Proposed Development [APP-
056] at paragraph 4.6.7, where 8 m AOD is regarded as the worst-case scenario. Therefore, 
there is an 8-metre difference between AOD stated in the draft DCO [AS-013], Table 4-1 in 
ES Chapter 4 and in the final column of Table 5.1 of the Design and Access Statement [APP-
034] and the above ground level (AGL) measurements on the Main Site (56 m and 48 m 
respectively). 

Q1.9.79 Applicant. Clarification. 

Schedule 16 (Design Parameters) – Table 11 – the abbreviation ASU is the first and 
only time it is used in the DCO. As such please use the full wording for this term. 

This has been amended to ‘Air Separation Unit (ASU)’ for greater clarity in the draft DCO 
submitted at Deadline 2. 

 
  
 
 
 
 
 
 
 
 
 
 
 
 
 

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000937-H2T%20DCO%20-%204.1%20Draft%20Development%20Consent%20Order%20Rev%201%20May%2024.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000236-H2T%20DCO%20-%205.4%20Design%20and%20Access%20Statement.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000236-H2T%20DCO%20-%205.4%20Design%20and%20Access%20Statement.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN070009/EN070009-000236-H2T%20DCO%20-%205.4%20Design%20and%20Access%20Statement.pdf
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